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In the District Court, in and for the Northern District of

California.

UNITED STATES OF AMERICA,
Plaintiff,

vs. V ^0' 3,925.

WALTER N. DIMMICK,
Defendant.

Order Extending Time for Filing Record.

In the above-entitled action, and good cause being

shown therefor, it is ordered that the time for filing the

record and docketing the cause, in the United States

Circuit Court of Appeals for the Ninth Circuit, upon the

writ of error heretofore filed in said action be, and the

same hereby is enlarged to and including the 18th day of

December, A. D. 1901.

Dated November 16th, A. D. 1901.

JOHN J. DE HAVEN,

Judge of the District Court of the United States in and

for the Northern District of California.

[Endorsed] : No. 3,925. United States District Court,

Northern District of California. United States of

America vs. Walter N. Dimmick. Order Enlarging

Time for Filing Record. No. 785. U. S. C. C. A., Ninth

arcuit Filed Nov. 16, 1901. F. D Monckton, Qerk.

George D. Collins, 21-22 Crocker Bldg., San Francisco,

Cal., Attorney for Deft.



Walter N. Dimmick vs.

In the District Court of the United States, in and for the

Northern District of California.

No. 3,925.

UNITED STATES OF AMEEICA,

Plaintiff,

vs.

WALTER N. DIMMICK,

Defendant.

Praecipe for Transcript.

To the Clerk of the said District Court:

Sir: Please make return to the writ of error issued

herein, by transmitting to the United States Circuit

Court of Appeals for the Ninth Circuit true copies of

the following, viz.:

1. The indictment in full.

2. The demurrer to indictment.

3. Order overruling demurrer.

4. Minutes of trial.

5. Verdict.

6. Judgment.

7. Bill of exceptions.

8. Assignment of errors.

9. Transmit the original writ of error.

10. Transmit the original citation on the writ of

error.

11. Transmit copy of cost bond.

12. Attach certificate to above as being the return to

writ of error, and also certify that copy of writ of error
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was lodged with clerk for defendant in error, on date

of issuance of writ.

Dated November 30th, A. D. 1901.

Respectfully,

GEO. D. COLLINS,

Attorney for Plaintiff in Error.

[Endorsed] : Piled November 30, IDOl. Geo. E. Morse,

Clerk.

Writ of Error, Order Granting Same, Supersedeas, etc.

United States of America—ss.

The President of the United States to the Honorable, the

Judge of the District Court of the United States, in

and for the Northern District of California, and to

said District Court, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the

said District Court, before you, between the United

States and Walter N. Dimmick, as by his complaint ap-

pears, we, being willing that error, if any hath been,

should be duly coiTected and full and speedy justice done

to the parties aforesaid in this behalf, do command' you,

if judgment be therein given, that then, under your

seal, distinctly and openly, you send the records and

proceedings aforesaid, with aJl things concerning the

same, to the United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ, so that you

have the same at San Francisco, in the State of Cali-

fornia, on the 16th day of November, A. D. 1901, in the
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said United States Circuit Court of Appeals for the

Ninth Circuit that the record and proceedings aforesaid

being inspected, the said United States Circuit Court of

Appeals for the Ninth Circuit maj^ cause further to be

done therein to correct that error what of right and

according to the laws and customs of the United States

should be done.

Witness, the Honorable MELVILLE W. PULLER,

Chief Justice of the Supreme Court of the United States,

the 17th day of October, in the year of our Lord one

thousand nine hundred and one.

[Seal] GEO. E. MORSE,

Clerk of the District Court of the United States, North-

ern District of California.

Order.

The foregoing writ of error is hereby allowed, and it

is ordered that a supersedeas upon the judgment in

said writ mentioned be, and the same is hereby, granted;

it is further ordered that pending the determination of

the said writ of error the therein named Walter N. Dim-

mick be, and he is hereby, admitted to bail in the sum

of five thousand dollars, the sureties to justify before

the clerk of the District Court of the United States,

Northern District of California, upon notice to the United

States Attorney for said District; and upon furnishing

said bail, it Is ordered that the said Walter N. Dimmick

be released and discharged from imprisonment on said

judgment.
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Dated at San Francisco, this seventeenth day of Octo-

ber, A. D. 1901.

JOHN J. DE. HAVEN,
Judge of the District Court of the United States, North-

ern District of California.

It is hereby certified that the plaintiff in error, Walter

N. Dimmick, did this 17th day of October, A. D. 1901,

lodge with the clerk of the District Court of the United

States, Northern District of California, for the United

States, the) defendant in error, a true copy of the forego-

ing writ of error.

[Seal] GEO. E. MOESE,

Clerk United States District Court, Northern District of

California.

The answer to the Judge of the United States for the

Northern District of California to the foregoing writ:

The record and proceedings whereof mention is with-

in made, with all things touching the same, I certify un-

der the seal of said Court to the United States Circuit

Court of Appeals, for the Ninth Circuit, within men-

tioned, at the day and place within contained in a cer-

tain schedule to this writ annexed as within, I am com-

manded.

By the Court.

[Seal] GEO. E. MORSE,

»
Clerk.

[Endorsed]: 3,925. District Court of the United

States, Northern District of California. Walter N. Dim-

mick, Plaintiff in Error, vs. United States, Defendant in
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Error, Writ of Error, Order Allowing Same, Superse-

deas, etc. Filed October 17, 1901. Geo. E. Morse, Clerk.

George D. Oollins, 21-22 Crocker Bldg., San Francisco,

Cal., Attorney for Plaintiff in Error.

Citation on Writ of Error.

The President of the United States to the United States

of America, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for

the Ninth Circuit to be holden at San Francisco, in the

State of California, on the 16th day of November, A. D.

1901, pursuant to a writ of error lodged in the clerk's

office of the District Court of the United States, North-

ern District of California, wherein Walter N. Dimmick

is plaintiff in error and you are defendaait in error to

show cause, if any there be, why the final judgment

rendered against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected, and

why speedy justice should not be done to thq parties in

that behalf.

Witness, the Honorable J. J. DE HAVEN, Judge of

the District Court of the United States, Northern Dis-

trict of California, this seventeenth day of October, A.

D. 1901, at Sa.n Francisco, in the State of California.

JOHN J. DE HAVEN,
Judge of the District Court of the United States, North-

ern District of California.
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This is to certify that on the 17th day of October,

A. D. 1901, the foregoing citation wag duly served upon

the undersigned by delivery of a true copy thereof to

him, and admission of said service is hereby) made.

MARSHALL B. WOODWORTH,
J. B, S.,

United States Attorney for the Northern District of

California.

[Endorsed] : 3,925. District Court of
i
the United

States, Northern District of California. Walter, N, Dim-

mick, Plff. in Error, vs. United States, Deft, in Error.

Citation on Writ of Error. Filed October 17, 1901. Geo.

E. Morse, Clerk. George D. Collins, 21-22 Crocker Bldg.,

San Francisco, Cal., Attorney for Plaintiff in Etror.

In the District Court of the United States, in and for the

Northern District of California.

Indictment.

At a stated term of said Court, begun and holden at the

City and County of San Francisco, State and North-

ern District of California, on the second Monday of

July in the year of our Lord one thousand nine hun-

'dred andj one.

The Grand Jurors of the United States of America,

within and for the District aforesaid, on their oath pre-

sent: That, Walter N. Dimmick, late of the Northern Dis-

trict of California, heretofore, to wit, on the seventh

day of April in the year of our Lord one thousand: nine
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bundred, at the city and county of San Francisco, State

and Northern District of California, then and there be-

ing, did then and there knowingly, unlawfully and

feloniously make and cause to be made, and present and

cause to be presented for payment to a person and of-

ficer in the civil service of the United States, to wit, to

one W. K. Cole, who was then and there cashier of the

mint of the United States of America at San Francisco,

and who was anthtorized to pay the claim herein re-

ferred to, a certain false, fictitious and fraudulent claim

against the United States of America, to wit, a claim for

the sum of four hundred and ninety-eight and thirty-

seven one-hundredth (|498.37) dollars, the said sum be-

ing for four thousand nine hundred and ninety-seven

(4,997) pounds of sheet lead and one thousand nine hun-

dred and eleven (1,911) pounds of lead pipe, which said

sheet lead and lead pipe had theretofore been purchased

at San Francisco, within the State and Northern District

aforesaid, by the United States for the mint of the

United States at San Francisco, within the State and

Northern District aforesaid, from the Selby Smelting

and Lead' Company, a corporation, a copy of which said

claim is annexed to this indictment and made a part

hereof and marked Exhibit "A"; and the Grand Jurors

do further say that the particular items of said false,

fictitious and fraudulent claim appear in said Exhibit

"A." That the said claim was then and there, to wit,

at the time and place of presentation thereof for pay-

ment, as hereinbefore stated, false, fictitious and fraudu-

lent in this: that the said claim had theretofore, and
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on the twenty-sixth day of March in the year of our

Lord one thousand nine hundred, been wholly paid by

the United States, and the articles set out in said claim

had theretofore, to wit, on said last-mentioned date,

been fully paid for by the said United States; and that

at the time and place of making the said claim, and

presenting the same for payment,the said claim was not

due or owing by the said United States to the Selby

Smelting and Lead Company, or to any other person, and

was not due or owing at all. That on the twenty-

sixth day of March in the year of our Lord one thousand

nine hundred, the said Selby Smelting and Lead Com-

pany, aforesaid, had received from the United States of

America the said sum of four hundred and ninety-eight

and thirty-seven one-hundredth (|498.37) dollars, in full

and complete payment of said claim, and of the articles

set out therein; and the said Selby Smelting and Lead

Company had no other or further charge or claim against

the United States of America, or against the mint of

the United States at San Francisco, State and North-

ern District aforesaid, on account of said claim, or for

the sale of the articles therein set out. The said Walter

N. Dimmick, then and there, at the time and place of

the presentation of said claim, as aforesaid, well knew

that said claim was false, fictitious and fraudulent, as

aforesaid, and well knew that said claim had! been paid

on said twenty-sixth day of March in the year of our

Lord one thousand nine hundred; and then and there

well knew that on the twenty-sixth day of March in the

vear of our Lord one thousand nine hundred, the said
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Selby Smelting and Lead Company, aforesaid, had re-

ceived from the United States of America, the said sum

€f four hundred and ninety-eight and thirty-seven

($498.37) one-hundredth dollars, in full and complete

payment of said claim and of the articles set out there

in ; and he then and there well knew that the said Selby

Smelting and Lead Company had no other or further

charge or claim against the United States, or against

the mint of the United States at San Francisco, State

and Northern District aforesaid, on account of said claim

or for the sale of the articles therein set out; and he,

the said Walter N. Dimmiek, intended then and there

and thereby to defraud the United States of America.

Against the peace and dignity of the United States of

America, and contrary to the form of the statute of the

said United States of America in such case made and pro-

vided.

Second Count.

And the Grand Jurors aforesaid, on their oath afore-

said, do further present : That Walter N. Dimmiek, late of

the Northern District of California, heretofore, to wit, on

the third day of January, in the year of our Lord one thou-

sand nine hundred, at the city and county of San Fran-

cisco, State and Northern District of California, then

and there being, did then and there knowingly, unlawfully

and feloniousl}' make and cause to be made, and present

and cause to be presented for payment to a person and

officer in the civil service of the United States, to wit, to

one W. K. Cole, who was then and there cashier of the

mint of the United States of America, at San Francisco,
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and was authorized to pay the claim herein referred to,

a certain false, fictitious and fraudulent claim against

the United States of America, to wat, a claim for the sum

of four hundred and ninety-eight and thirty-seven one hun-

dredth (1498.37) dollars, the said sum being for four thou-

sand nine hundred and ninety-seven (4,997) pounds of

sheet lead and one thousand nine hundred and eleven

(1,911) pounds of lead pipe, TS'hich said sheet lead and

lead pipe had theretofore been purchased at San Fran-

cisco, within the State and Northern District aforesaid,

by the United States for the mint of the United States

at San Francisco, within the State and Northern District

aforesaid, from the Selby Smelting and Lead Company, a

corporation, a copy of which said claim is annexed to this

indictment and made a part hereof and marked Exhibit

"A" ; and the Grand Jurors do further say that the par-

ticular items of said false, fictitious and fraudulent claim

appear in said Exhibit "A." That the said claim was then

and there, to ^vit, at the time and place of presentation

thereof for payment, as hereinbefore stated, false, fictitious

and fraudulent in this: That the said claim had thereto-

fore, and on the twenty-sixth day of March, in the year of

our Lord one thousand nine hundred, been wholly paid

by the United States, and the articles set out in said claim

had theretofore, to wit, on said last mentioned date, been

fully paid for by the said United States; and that at the

time and place of making the said claim, and presenting

the same for payment, the said claim was not due or owing

by the said United States to the Selby Smelting and Lead

Company, or to any other person, and was not due or ow-
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ing at all. That on the twenty-sixth day of March, in

the year of our Lord one thousand nine hundred, the said

Selby Smelting and Lead Company, aforesaid, had received

from the United States of America the said sum of four

hundred and ninety-eight and thirty-seven one hundredth

(1498.37) dollars, in full and complete payment of said

claim, and of the articles set out therein ; and the said

Sielby Smelting and Lead Company had no other or fur-

ther charge or claim against the United States of America,

or the mint of the United States at San Francisco, State

and Northern District of California, on account of said

claim, or for! the sale of the articles therein set out. The

said Walter N. Dimmick, then and there, at the time and

place of presentation of said claim, as aforesaid, well knew

that said claim was false, fictitious and fraudulent, as

aforesaid, and well knew that said claim had been paid on

the said twenty-sixth day of March, in the year of our

Lord ond thousand nine hundred ; and he, the said Walter

N. Dimmick, intended then and there and thereby to de-

fraud the United States of America. And for the pur-

pose of obtaining, and aiding to obtmn, the payment of

said claim aforesaid, thien and there, knowing it to be

false, fictitious and fraudulent, the said Walter N. Dim-

mick did knowingly, unlawfully and feloniously use and

caused to be used, and presented and caused to be pre-

sented on said third day of January, in the year of our

Lord onie thousand nine hundred, at the city and county

of San Francisco, State and Northern District of Cali-

fornia, to a person and officer in the civil service of the

United States, to wit, to one W. K. Cole, who was then
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and there cashier of the mint of the United States, and

who was then and there a person authorized to pay the

claim herein referred to, a certain false bill, receipt, vouch-

er and account, to wit, a certain false bill, receipt, vouch-

er and account from the Selby Smelting and Lead Com-

paiiy, a corporation, to the mint of the United States at

San Francisco, State and Northern District of California,

a copy of which said false bill, receipt, voucher and ac-

count is annexed to this indictment and marked Exhibit

"A," and is hereby made a part of this count. That the

said Walter N. Dimmick at the time of using and caus-

ing to be used said falsie bill, receipt, voucher and account,

as aforesaid, for the purpose of obtaining, and aiding to

obtain, the payment of said claim, then and there well

knew that said bill, receipt, voucher and account was false,

fictitious and fraudulent in this: That he then and there

well knew that the claim set out in said bill, receipt,

voucher and account had, on the twenty-sixth day of March

in the year of our Lord one thousand nine hundred, been

fully paid by the United States ; and he then and there well

knew that all the articles referred to in said bill, receipt,

voucher and account had been paid for by the United

States to the said Selby Smelting and Lead Company on

the said twenty-sixth day of March, in the year of our

Lord one thousand nine hundred aforesaid, and he then

and there well knew that the said Selby Smelting and Lead

Company then and there had no claim or charge against

the United States of America, or against the mint of

the United States at San Francisco, for the articles re-

ferred to in said false, fictitious and fraudulent bill, re-

ceipt, voucher and account.
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Against the peace and dignity of the United States of

America and contrary to the form of the statute of the

said United States of America in such case made ana

provided.

Third Count.

And the Grand Jurors aforesaid, on their oath afore-

said, do further present : That Walter N. Dimmick, late of

the Northern District of California, heretofore, to wit,

on the thirtieth day of April, in the year of our Lord one

thousand nine hundred, at the city and county of San

Francisco, in the State and Northern District of Cali-

fornia, then and there being, was then and there a clerk of

the United States Mint at San Francisco, State of Cali-

fornia, in the District aforesaid, and was known and

designated as chief clerk of said mint, and as such clerk

received and had in his possession a sum of money, to wit,

the sum of four hundred and ninety-eight and thirty-seven

one-hundredth dollars ($4:98.37), lawful money of the

United States of America, and of the value of four hundred

and ninety-eight and thirty-seven one-hundredth ($498.37)

dollars, which money was then and there the property of

the United States of America, and unlawfully and feloni-

ously did then and there embezzle, and wrongfully convert

the same to his own use.

Against the peace and dignity of the United States of

America, and contrary to the form of the statute of the

said United States, in such case made and provided.

Fourth Count.

And the Grand Jurors aforesaid, on their oath afore-

said, do further present : That Walter N. Dimmick, late of



The United States of America. 15

the Northern District of California, heretofore, to wit,

on the seventh day of April, in the year of our Lord one

thousand nine hundred, and at divers other times from and

including the said seventh day of April, in the year of

our Lord one thousand nine hundred, to and including the

thirtieth day of April, in the year of our Lord one thou-

sand nine hundred, at the city and county of San Fran-

cisco, in the State and Northern District of California,

then and there being, was then and there a clerk of the

mint of the United States at San Francisco, State of Cali-

fornia, in the District aforesaid, and was not an author-

ized depositary of public moneys. That the said Walter

N. Dimmick, not being an authorized depositary of pub-

lic moneys of the United States, then and there knowingly,

unlawfully, willfully, and feloniously used a portion of

the public moneys of the United States of America, to wit,

the sum of four hundred and ninety-eight and thirty-

seven one-hundredth (|498.37) dollars, lawful money of

the United States of America, for a purpose not prescribed

by law, that is to say, the said Walter N. Dimmick then

and there used the said mcney for his own uses and pur-

poses.

Against the peace and dignity of the United States of

America, and contrary to the form of the statute of the

said United States of America, in such case made and

provided.

MARSHALL B. WOODWORTH,
United States Attorney.

Sections 5438 R. S. U. S., 5497 R. S. U. S., and act of

Congress of March 3, 1875, Vol. 1, Supp. Rev. Stat, of the

U. S., page 88, 2d ed.
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Names of witnesses examined before the said Grand

Jury, on finding the foregoing indictment: Wm. K. Cole,

Theodore Gray, Frank A. Leach.

[Endorsed] : A true bill, T. C. Masteller, Foreman. Pre-

sented and filed in open court, this 16th day of Septem-

ber, A. D. 1901. Geo. E. Morse, Clerk. By J. S. Manley,

Deputy Clerk.

Exhibit "A."

Terms: Payable in U. S. Gold Coin with San Francisco

Exchange.

These goods' are at Risk of Purchaser after delivery at

Dock or Depot at point of shipment. All errors or short-

ages must be reported on receipt of goods. When prac-

ticable all packages are marked with Gross and Net

weight—in case of differences please report which pack-

age varies.

San Francisco, Cal., 13 March, 1900.

United States Mint, San Francisco.

Order 651.

Bought of Selby Smelting and Lead Co.

Office: 416 Montgomery Street.

Smelting Works and Cartridge Factory at Vallejo

Junction,

Shot tower at First and Howard streets.

From Shot Tower.

Shipped. Marked. Delivered.

lbs. @
2 pes 12 m Sheet Lead 4' 0''x 8' 2" 791

2 pes 12 It) Sheet Lead 3'6"xl2'4" 1060

2 pes 12 m Sheet Lead 3' 9"xl5' 0" 1328
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1 pc 121b Sheet Lead 5' 9"xl5' 0" 1027

2 pes 12 lb Sheet Lead 8' 2"x 4' 0'' 791 4997 7ic 374.77

1 reel 2 lb AA Lead pipe 50 feet 463

2 reel 1 IbAAA » 120 feet ea 1448 1911 7e 133.77

508.54

Less 2^ for Cash 10.17

498.37

Received March 15th, 1900.

I. G. MESSER,

Store Keeper.

Paid March 26th, 1900.

SELBY SMELTING AND LEAD CO.,

Per H. B. UNDEiRHILL, Jr.,

'Secy.

Correct: FRANK A. LEACH,

Superintendent.

In the District Cmirt of tlie United' States, in and for the

Noi'them District of California.

UNITED STATES OF AMERICA,
\

Plaintiff, ^

vs. No. 3,925.

WALTER N. DIMMICK,
Defendant.

Demurrer to Indictment.

In the above-entitled action the said defendant Walter

N. Dimmick, in his own proper person and with his conn-
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sel, Mr. George D. Collins, eometh into court here, and

having heard read the indictment in said action, saith that

the said indictment in the first count therein and the mat-

ters in said' first count contained, in manner and form as

the same are therein set forth, are not sufficient in law,

and that he is not bound by the law of the land to an-

swer the same; and this he is ready to verify : That the said

indictment in said first count therein does not state facts

sufficient to constitute a crime against the United States

of America.

That the said indictment in the said first count therein,

does not identify nor describe with the necessary par-

ticularity the sum of four hundred and ninety-eight dol-

lars and thirty-seven cents in said first count mentioned

;

nor does said first count specify the particular denomina-

tion or species of said money. That the said indictment

in the second count therein and the matters in said second

count contained, in manner and form as the same are there-

in set forth are not sufficient in law, and that he is not

bound by the law of the land to answer the same; and this

he is ready to verify ; that said indictment in said second

count therein does not state facts sufficient to constitute

a crime against the United States of America. That the

said indictment in the said second count therein does

not identify nor describe with the necessary particularity

the sum of four hundred and ninety-eight dollars and thir-

ty-seven cents in said second count mentioned; nor does

said second count specify the particular denomination or

species of said money. That the said indictment in the

third count therein, and the matters in said count contain-
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ed, in manner and form as the same are therein set forth*

are not sufficient in law and that he is not bocnd by tbe

law of the land to answer the same; and this he is ready

to verify: That the said indictment in said third count

therein does not state facts sufficient to constitute a crime

against the United States of America. That the said in-

dictment in' the said third count therein does not identify

nor describe with the necessary particularity the sum of

four hundred and ninety-eight dollars and thirty-seven

cents in said third count mentioned; nor does said third

count specify the particular denomination or species of

said money. That the said indictment in the fourth count

therein, and the matters in^ said count contained, in man-

ner and form as the same are therein set forth are not

sufficient in law and that he is not bound by the law of the

land to answer the same; and this he is ready to verify:

That the said indictment in said fourth count therein

does not state facts suffici-ent to constitute a crime against

the United States of America. That the said indictment

in the said! fourth count therein, does not identify nor de-

scribe with the necessary particularity the sum of four

hundred and nimety-eight dollars and thirty-seven cents in

said fourth count mentioned, nor does said fourth count

specify the particular denomination or species of said

money.

That the said indictment, and the matters therein con-

tained, in manner and form, as the same are therein set

forth, are not sufficient in law, and that he is not bound

by the law of the land to answer the same, and this he is

ready to verify

.
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Wherefore the said Walter N. Dimmick prays judgment

sustaining this demurrer and that by this Court here he be

dismissed and discharged from the said premises in said

indictment specified.

WALTER N. DIMMICK,

Defendant.

GEO. D. COLLINS,

Attorney for Defendant.

[Endorsed] : Filed September 21, 1901. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

Order Overruling Demurrer.

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Wednesday, the 25th day of September, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,

Judge.

[Number and Title of Case.]

In this case, the demurrer to the indictment herein, hav-

ing been heretofore submitted to the Court for decision,

now, after due consideration had thereon, it is by the

Court ordered that the said demurrer as to the second

count of the indictment be, and the same is hereby, sus-

tained ; and further ordered that the said demurrer as to

each of the other counts of the indictment be, and the same

is hereby, overruled, and to which order overruling said

demurrer the defendant, by his counsel, then and there

duly excepted.
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Plea.

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco, on

Thursday, the 26th day of September, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,

Judge.

[Number and Title of Case.]

In this case, Marshall B. Woodworth, Esq., United

States Attorney, and the defendant with George D. Collins,

Esq., his attorney, being present in open court, the defend-

ant by his attorney, entered a plea of not guilty to the 1st,

3d! and 4th counts of the indictment on file herein against

him.

Minutes of Trial.

At a stated t^rm of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Tuesday, the 8th day of October, A. D. 1901. Pres-

ent: The Honorable JOHN J. DE HAVEN, Judge.

[Number and Title of Case.]

In this case, the defendant with George D. Collins. Esq.,

his attorney, Marshall B. Woodworth, Esq., United States

Attorney; S. C. Denson and Bert Schlesinger, Assistants

United States Attorney, being present in open court, on

motion of Mr. Woodworth, it is ordered that the trial here-

of do now proceed. Mr. Collins moved the Court for an
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ordier requiring the United States Attorney to designate

on which count of the indictment he will proceed to trial.

By the Court ordered that said motion be, and the same is

hereby, denied, and to which order denying said motion,

the defendant, by his counM, then and there duly ex-

cepted. The Court proceeded to impanel a jury as fol-

lows :

J. P.| Wallace, challenged for actual bias by defendant

;

challenge sustained and juror excused.

G. B. Duveneck, challenged peremptorily by the United

States and juror excused.

Jeremiah Deasy, accepts and) sworn.

Joseph Gordon, challenged peremptorily by the United

States and juror excused.

Samuel Schwartz, accepted and sworn.

E. Dalziel, challenged peremptorily by defendant and

juror excused.

D. A. MacDonald, challenged peremptorily by defendant

and juror excused.

A. S. Wadleigh, challenged peremptorily by defendant

and juror excused.

S. Center, challenged by defendant and juror excused.

W. B. Wellman, juror excused by the Court.

C. H. Chase, cha,llenged peremptorily by defendant and

juror excused.

Charles Holbrook, challenged peremptorily by defendant

and juror excused.

A. A. Schneider, accepted and sworn.

Wm. H. Stevens, accepted and sworn.

J. J. Crawford, challenged by defendant for bias; chal-

lenge sustained and juror excused.
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J. J. McNamara, accepted and sworn.

Thomas A. Cox, challenged peremptorily by defendant

and juror excused.

A. B. Clute, accepted and sworn.

George U. Hind, accepted and sworn.

William A. Cox, juror excused by the Court.

Wm. J. Casey, accepted and sworn.

Wm. Schroeder, accepted and sworn.

W. J. Watson, challenged for cause by the Government;

challenge allowed and juror excused.

John H. Gray, challenged peremptorily by defendant

and juror excused.

Henry T. Chandler, challenged peremptorily by defend-

ant and juror excused.

J. B. Gilbert, challenged peremptorily by the United

States and juror excused.

J. W. Carmany, challenged for cause by the United

States; challenge allowed and juror excused.

Jamtes Hogg, accepted' and sworn.

A. N. Davidson, challenged peremptorily by defendant

and juror excused.

B. A. Curtaz, challenged peremptorily by defendant and

juror excused.

P. P. Cutting, accepted and sworn.

JR. Chartrey, accepted and sworn.

The jury being now complete and composed of the fol-

lowing named persons

:

i

Jeremiah Deasy, A. A. Schneider, J. J, McNamara, Sam-

uel Schwartz, Wm. H. Stevens, A. B. Clute, George U.

Hind, Wm. Schroeder, F. P. Cutting, Wm. J. Casey, James

Hogg, R. Chartrey

—
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Mr. Woodworth stated the case of the Grovernment to the

Court and jury, and called Theodore Gray and Frank A.

Leach,, who are duly sworn audi examined as witnesses on

behalf of the Government. Thereupon the further hearing

hereof was continued until Wednesday, October 9th, 1901.

Minutes of Trial (Continued).

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Wednesday, the 9th day of October, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,

Judge.

[Number and Title of Case.]

In this case, the defendant, with George D. Collins, Esq.,

his attorney, Marshall B. Woodworth, Esq., United States

Attorney, S. C. Denson, Esq., and Bert Schlesinger, Esq.,

Special Assistants United States Attorney, and the jury

sworn to try this case, being present in open court, the

trial hereof was resumed. Frank A. Leach was recalled

for further cross-examination, and Mr. Denson called Wm.

K. Cole, who was duly sworn and examined as a witness

on behalf of the Gowrnment, and recalled Frank A. Leach,

who was further examined as a witness on behalf of the

Government and called R. M. Anthony, who was duly

sworn and examined as a witness on behalf of the Govern-

ment, and rested. Mr. Collins called Benjamin J. SmUh,

R. C. Craft, Edward A. Kleugel, John J. Bayce and Al-



The United States of America. 25

bert R. Knoll, who were duly sworn and examined as wit-

nesses on behalf of the defendant. Thereupon the further

trial hereof was continued until Thursday, October 10th,

1901, at 10 o'clock A. M.

Minutes of Trial (Continued).

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county ol San Francisco,

on Thursday, the 10th day of October, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,
Judge.

[Number and Title of Case.]

In this case, the defendant with George D. Collins, Esq.,

his attorney, Marshall B. Woodworth, Esq., United States

Attorney, S. C. Denson, Esq., and Bert S^chlesinger, Esq.,

Special Assistants United States Attorney, and the jury

sworn to try this case being present in open court, the trial

hereof was resumed. Mr. Collins called Tirey L. Ford,

W. H. Chickering, P. W. Belingal, E. H. Merrill, F. E.

Whitney, S. W. Ehrman, J. Louis Andre, J. D. Eby, Walter

N. Dimmick, and P. J. Irish, and Leon Blum, who wer&

duly sworn and examined as witnesses on behalf of the

defendant, and rested. Mr. Denson recalled Frank A.

Leach and William K. Cole, who were examined as wit-

nesses on behalf of the United States, in rebuttal, and

called Ben W. Day and E. R. Syme, whoi were duly sworn

and examined as witnesses on behalf of the United States
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in rebuttal, and rested. Mr. Schlesinger then proceeded

with and concluded the opening argument on behalf of

the Government. Thereupon the further trial hereof was.

continued until Friday, October 11th, 1901.

Minutes of Trial (Continued).

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Friday, the 11th day of October, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,
Judge.

[Number and Title of Case.]

In this case, the defendant with George D. Collins, Esq.,

his attorney, Marshall B. Woodworth, Esq., United States

Attorney; S. C. Denson, Esq., and Bert Schlesinger, Esq.,

Special Assistants United States Attorney, and the jury

sworn to try this case, being present in open court, the

trial hereof was resumed. Mr. Collins proceeded with and

concluded his argument on behalf of the defendant, and

thereupon the further trial hereof was continued until

Saturday, October 12th, 1901, at 10 o'clock A. M.

Minutes of Trial (Continued).

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,
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on Saturday, the 12th day of October, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,

Judge.

[Number and Title of Case.]

In this case, the defendant with George D. Collins, Esq.,

his attorney, Marshall B. Woodworth, Esq., United States

Attomey,^ S. C. Denson, Esq., and Bert Schlesinger, Esq.,

Special Assistants United States Attorney, and the jury

sworn to try this case, being present in open court, the

trial hereof was resumed. Mr. Denson made closing ar-

gument on behalf of the Government. The Court there-

upon charged the jury, who at 12 o'clock and 15 minutes

P. M. retired to deliberate upon a verdict. Subsequently

the jurors returned into court, and upon being called and

asked in the presence of the defendant and his counsel

if they had agreed upon a verdict, returned a written

verdict, which was ordered recorded, and which verdict is

as follows, to wit: "We, the jury, find the prisoner at the

bar, guilty on the first and fourth counts of the indict-

ment and not guilty on the third count of the indictment.

Jeremiah Deasy, Foreman." On motion of Mr. Collins,

the jurors were polled and upon being called each juror

declared the verdict as recorded to be his verdict. Mr.

Collins entered an exception to the verdict. By the Court

ordered that the prisoner be produced in court on Tues-

day, October 15th, 1901, at 11 o'clock A. M. for sentence.
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In the Distfnct Court of the United, States, in and for the

Nortlwi'n District of California.

THE UNITED STATES OP AMERICA '

vs. I No. 3,925.

WALTER N. DIMMICK.

Verdict.

W-e, the jury, find the prisoner at the bar guilty on the

first and fourth counts of the indictment, and not guilty

on the third count of the indictment,

JEREMIAH DEASY,

Foreman.

[Endorsed] : Filed October 12th, 1901. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

Motion for New Trial Argued, etc.

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Tuesday, tho 15th day of October, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,

Judge.

[Number and Title of Case.]

In this case, the defendant with George D. Collins, Esq.,

his attorney, Marshall B, Woodworth, Esq., United States
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Attorney, S. C. Denson, Esq., and Bert Schlesinger, Esq.,

Special Assistants United States Attorney, being present

in open court, Mr. Woodworth moved for judgment upon

the verdict of guilty upon the 1st and 4th counts of the in-

dictment. The defendant, upon being asked if he had any-

thing to say why sentence should not be pronounced upon

himi according to law, interposed and filed a motion for a

new trial. Said motion was thereupon argued by Mr.

(Collins in support thereof, and thereupon the further hear-

ing of said motion was continued until Wednesday, Octo-

ber 16th, 1901, at 10 o'clock A. M.

Sentence.

At a stated term of the District Court of the United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Wednesday, the 16th day of October, A. D. 1901.

Present: The Honorable JOHN J. DE HAVEN,

Judge.

[Number and Title of Case.]

In this cast', Marshall B. Woodworth, Esq., United

States Attorney, S. C. Denson, Esq., and Bert Schlesinger,

Esq., Special Assistants United States Attorney, and the

defendant with George D. Collins, Esq., his attorney, be-

ing present in open c-ourt, the mocion for a new trial was

argued by Mr. Schlesinger and Mr. Denson, in opposition

thereto, and by Mr. Collins, in support thereof, and sub-

mitted to the Court for consideration and decision. Af-

ter due consideration had thereon, it is by the Court or-
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dered that said motion for a new trial be, and the same

is hereby, denied, toi which order denying said motion for

a new trial, the defendant by his counsel then and there?

duly excepted. Mr, Collins then filed a motion to arrest

the judgment. Said motion was thereupon submittJed to

the Court without argument for decision. By the Court

ordered that said motion in arrest of judgment be, and the

same is hereby, denied, to which order denying said mo-

tion in arrest of judgment, the defendant by his counsel

theni and there duly excepted. And nothing now appear-

ing why sentience should not be pronounced, it is by the

Court ordered that the said Walter N. Dimmick, for the

crime of which he stands convicted be, and he is hereby,

sentenced to be imprisoned at hard labor for the term of

two (2) years from this date. And further ordered and

adjudged that said judgment of imprisonment be executed

upon the said Walter N. Dimmick until the further order

of the Court by imprisonment in the State Prison of the

State of California, at San Quentin, Marin County, Cali-

fornia. To said judgment, the defendant by his counsel

then and there duly excepted. On motion of Mr. Collins,

it is ordered that the defendant have ten days within which

to prepare and file a bill of exceptions. On like motion,

it is ordered that execution of the judgment be, and the

same is hereby, stayed for one day.
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At a stated term of the District Court of tlie United States

for the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Wednesday, the 16th day of October, 1901. Pres-

ent : The Honorable JOHN J. DE HAVEN, Judge.

THE UNITED STATES OF AMERICA

vs.
No. 3,925.

WALTER N. DIMMICK,
^

' ' Defendant. '

Convicted of making and presenting false claim, as

charged in 1st count of indictment, and using a portion

of public moneys of the United States, to wit, the sum of

^498.37, for a purpose not prescribed by law, as charged

in the 4th count of the indictment. Sections 5438 and

5497 R. S. U. S.

Judgment on Verdict of Guilty on First and Fourth Counts

of Indictment.

Marshall B. Woodworth, Esq., United States Attorney,

S. C. Denson, Esq., and Bert Schlesinger, Esq., Special

Assistants United States Attorney, and the defendant with

Gteorge D. Collins, Esq., his attorney, came into court.

The defendant was) duly informed by the Court of the na-

ture of the indictment filed on the 16th day of September,

A, D. 1901, charging him with making and presenting false

claim, etc., and using a portion of public moneys of the
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United Statesi for a purpose not prescribed by law ; of his

arraignment and plea of not guilty; of his trial and the

verdict of the jury on the 12th day of October, 1901, to

wit: "We, the jury, find the prisoner at the bar guilty

on the first and fourth counts of the indictment, and not

guilty on the third count of the indictment."

The defendant was then asked if he had any legal cause

to show why judgment should not be pronounced against

him, and no sufficient cause being shown or appearing to

the Court, thereupon the Court rendered its judgment:

That whereas, the said Walter N. Dimmick, having been

duly convicted in this court of making and presenting false

claim, as charged in the 1st count of the indictment, and

using a portion of public moneys of the United States, to

wit, the sum of |498.37, for a purpose not prescribed by

law, as charged in the 4th count of the indictment

.

It is therefore ordered, adjudged, and decreed that the

said Walter N. Dimmick be, and he is hereby, sentenced to

be imprisoned at hard labor for the term of two years from

October 16th, 1901. And it is further ordered that said

sentence of imprisonment be executed upon the said Wal-

ter N. Dimmick by imprisonment in the State Prison of the

State of California, at San Quentin, Marin County, Cali-

fornia.

JOHN J. DE HAVEN,

United States District Judge, Northern District of Cali-

fornia.

[Endorsed] : Filed October 16, 1901. Geo. E. Morse,

Clerk.
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Case No. 3,925.

IN ERKOR.

WALTER N. DIMMICK,
Plaintiff in Error,

vs.

THE UNITED STATES OF AMER-
ICA,

Defendant in Error.

Assignment of Errors.

Of October terra, in the year of our Lord, one thousand

nine hundred and one.

Afterwards, to wit, onv the 17th day of October, A. D.

1901, in the same term, before the Justices of the United

States Circuit Court of Appeals for the Ninth Circuit,

at the city and county of San Francisco, in the State of

California, comes the said Walter N. Dimmick, by Mr.

George D. Collins, his counsel, and says that in the rec-

ord and proceedings in the action of the United States

vs. Walter N. Dimmick, No. 3,925 in the District Court

of the United States, in and for the Northern District

of California, there is mianifest error in this, to wit:

1. That the said District Court committed manifest

error in said action in overruling, disallowing, and deny-

ing the said defendant's motion to quash the indict-

ment in said action, which said ru]in2;is to the great

detriment, injury and prejudice of your petitioner and

in violation of the rights conferred upon him by law.
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2. That the said District Court committed manifest

error in overruling the demurrer of the said defendant

to the first and fourth counts in the indictment in said

action; which ruling is to the great detriment, injury

and prejudice of your petitioner and in violation of the

rights conferred upon him by law.

3. That the said District Court committed manifest

error in overruling and disallowing the motion of said

defendant to compel the prosecution, to wit, the United

States, to elect the count in said indictment upon which

the prosecution would proceed to trial; which ruling is

to the great detriment, injury and prejudice of your pe-

titioner and in violation of the rights conferred upon him

by law.

4. That the said District Court committed manifest

error in refusing to permit the said defendant to ask the

talesman, C. A. Chase, as to whether or not he had an

indefinite opinion or impression concerning the guilt or

innocence of the defendant, said talesman having an-

swered previously that he had "nothing definite" in that

respect, and in refusing to permit the defendant to in-

quire of said talesman upon his voir dire as to his opinion

or impression or condition of mind other than to ask

him "the direct question whether anything he has ever

heard or read about this defendant has produced any

prejudice whatever against him in his mind." And in

sustaining the objection of the prosecution to the ques-

tion put by defendant to said talesman as to whether

said talesman had an indefinite opinion or impression

concerning the guilt or innocence of the defendant;

which rulings are to the great detriment, injury and
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prejudice of your petitioner and in violation of the rights

conferred upon him by law,

5. That the said District Court committed manifest

error in overruling the objection of said defendant to the

introduction in evidence of the document, paper and

instrument; marked "U. S. Exhibit No. 1," purporting to

be and being a receipted bill and voucher of the Selby

Smelting and Lead Company as creditor to the United

States as debtor for a certain quantity of sheet lead and

lead pipe furnished by said Selby Smelting and Lead

Company to the United States at the Mint of the United

States at San Francisco, and vrhich bill and voucher is

dated "San Francisco, 13 March, 1900," and is endorsed

on its face, 'Taid, March 26, 1900, Selby Smelting and

Lead Company, per H. B. Underbill, Jr., Secy.," said

bill and voucher being for the sum and in the sum of

1508.54 from which is deducted ''2 per cent for cash,"

leaving a net amount of |498.37; which ruling is to the

great detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by law.

6. That the said District Court committed manifest

error in overruling the defendant's objection to the in-

troduction in evidence of the paper, instrument and

document marked "U. S. Exhibit No. 2," purporting to

be and being a bill and voucher of the Selby Smelting

and Lead Company as creditor to the United Statesas the

the debtor for and in the sum of |137.68, and

dated March 13th, 1900, and being for certain material

furnished the United States Mint at San Francisco by

the said Selby Smelting and Lead Company; which bill
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and voucher is endorsed "Paid, March 29, 1900, Selby

Smelting and Lead Co., per H. B. Underhill, Jr., Secy."

;

which ruling is to the great detriment, injury and preju-

dice of your petitioner and in violation of the right con-

ferred upon him by law.

7. That the said District Court committed manifest

error in overruling defendant's objection to the introduc-

tion in evidence of the paper, instrument and document

marked " U. S, Exhibit No. 3," purporting to be and be-

ing a bill and voucher of the Selby Smelting and Lead

Company as creditor to the United States as the debtor

for and in the sum of |108.99, and dated March 24th,

1900, and being for certain material furnished the

United States Mint at San Francisco by the said Selby

Smelting and Lead Company; which bill and voucher

is endorsed, "Paid, March 29, 1900, Selby Smelting and

Lead Co., per H. B, Underhill, Jr., Secy."; which ruling

is to the great detriment, injury and prejudice of your

petitioner and in violation of the rights conferred upon

him by law.

8. That the said District Court committed manifest

error in overruling defendant's objection to the introduc-

tion in) evidence of the document, paper and instrument

marked "U. S. Exhibit No. 4," purporting to be and be-

ing a receipt dated March 27th. 1900, signed' by Frank A.

Leach, Superintendent of the United States Mint, and

reciting that he has received from the Selby Smelting

and Lead Company lead pipe and sheet lead to the value

of $498.37 in full settlement of am exchange for old lead;

which ruling is to the great detriment, injury and preju-
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dice of your petitioner and in, violation of the rights con-

ferred upon him by law.

9. That the said District Court committed manifest

error in overruling defendant's objection to the intro-

duction in evidence of the paper, instrument and docu-

ment marked "U. S. Exhibit No. 5," and purporting to

be and being a bill and voucher of the Selby Smelting

and Lead Company as creditor to the United States as

debtor and dated March 13tli, 1900, for certain material

consisting of sheet lead and lead pipe furnished by the

Selby Smelting and Lead Company to the United States

Mint at San Francisco, and being for the net amount of

1636.05; which ruling is to the great detriment, injury

and prejudice of your petitioner and in violation of the

rights conferred upon him by law.

10. That the said District Court committed manifest

error in overruling defendant's objections to the papers,

instruments and writings marked "U. S. Exhibits 6 and

7," and being in part a written statement of the witness

Leach, wherein he recites under date of March 27th, 1900,

that on March 13th, 1900, he caused "some 6,160

lbs. net (6,490 lbs. gross) of old material to be

sent to Selby Smelting and Lead Co. to be re-

rolled for the Mint, resulting in a credit of $308.30,

which amount together with balance of fl90.07

from former credit, was applied in full settlement of the

attached invoice of March 13th, 1900." Said attached

invoice is a duplicate of "U. S. Exhibit No. 1" hereinbe-

fore referred to in this petition; which rulings are to the

great detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by law.
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11. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the witness,

Leach, viz.: "State whether or not Mr. Dimmick knew

of this part of the transaction." Which ruling is to the

great detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by law.

12. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the witness

Leach, viz.: "State whether or not he (referring to the

defendant) had knowledge of this memorandum or state-

ment of the fact which you have just identified," as be-

ing subscribed in your handw^riting," w^hich ruling is to

the great detriment, injury and prejudice of your peti-

tioner and in violation of the rights conferred upon him

by law.

13. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the witness

Leach, viz.: "State whether or not Mr. Dimmick was fully

aware of that entire transaction up to the time of this

settlement"; which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in violation of

the rights conferred upon him by law.

14. That the said District Court committed manifest

error in overruling the defendant's objection to the ques-

tion asked the witness Cole, as to whether or not he

paid any money to the defendant on "U. S. Exhibit No.

1." hereinbefon^ m this petition referred to; w^hich rul-

ing la to thrr great detriment, injury and prejudice of
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your petitioner, and in violation of the rights conferred

upon hiin by law.

15. That the said District Oourt committed^ manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the witness

Oole, viz.: "How were the bills of the S^lby Smelting and

Lead Company for moneys due that concern from the

United States Mint usually collected?" Which ruling is

to the great detriment, injury and prejudice of your peti-

tioner, and in violation of the rights conferred upon him

by law.

16. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the witness

Cole, viz.: "Mr. Cole, counsel ha^ asked you with refer-

ence to the return of the sum of ^98.37 in payment

to you of a sum of |498.37 on the 30th day of April, 1900.

I will ask you to state to the jury what would have

happened with reference to that account 'U. S. Exhibit

1' if the money had not been paid in to you upon that

date?" Which ruling is to the great detriment, injury

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.

17. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question pu.: by the prosecution to the witness

Lea^h, viz.: "Will you kindly relate to the jury the con-

versation; what you said and what Mr. Dimmick said?"

Which ruling is to the great detriment, injury and preju-

dice of your petitioner, and in violation of the rights con-

ferred upon him by law.
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18. That the said District Court committed manifest

error in overruling the defendant's objection to the in-

troduction in evidence of the book marked "U. S. Ex-

hibit 8," out of which the following- was read in evidence

by the prosecution over the objection and exception of

the defendant: "1900 April 2. Selby Smelting and L.

Co. Sulphate of Copper, 9,015 lbs. at $4.50 per 100 lb.,

1405.67. 23 barrels sold March 31st, too late for de-

posit. The above comment was recently added to the

entry, Aug. C, 1901. F. A. L." Which ruling is to the

great detriment, injury and prejudice of your, petitioner,

and in violation of the rights conferred upon him by law.

19. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the defend-

ant Dimmick, while a witness, viz. : "Where did you stop

between the ferry and the mint?" Which ruling is to

the great detriment, injury and prejudice of your peti-

tioner, and in violation of the rights conferred upon him

by law.

20. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the defend-

ant Dimmick, while a witness, viz.: "Then you did not

go to the mint; you went to Wells, Fargo & Co.'s bank.

What did you do at Wells. Fargo & Co.'s Bank." Which
ruling is to the great detriment, injury and prejudice of

your petitioner, and in violation of the rights conferred

upon him by law.

21. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-
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lowing question put by the prosecution to the defend-

ant Dimmick while a witness, via. : "Then you did not on

that occasion draw any money from Wells, Fargo & Co.'s

Bank?" Which ruling is to the great detriment, injury

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.

22. That the said District Court committed manifest

error in overruling the defendant's objection to the

following question put by the prosecution to the defend-

ant Dimmick while a witness, viz: "How much money

did you at that time draw from Wells, Fargo & Co.'s

Bank?" Which ruling is to the great detriment, injury

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.

23. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the defend-

ant Dimmick while a witness, viz.: "Tell the jury how

much you think you drew upon that occasion." Which

ruling is to the great detriment, injury and prejudice of

your petitioner, and in; violation of the rights conferred

upon him by law.

24. That the said District Court committed manifest

error in overruling the defendant's objection to the

following question put by the prosecution to the defend-

ant Dimmick while a witness, viz.: "Why did you go to

the Mint upon the 30th day of April in that sick condi-

tion?" Which ruling is to the great detriment, injury

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.
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25. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the defendant

Dimmick while a witness, viz.: "Do vou know under the

rules and regulations of the mint that this voucher to-

gether with all the other vouchers in the cashier's hands

would have been transmitted to Washington to the

proper officials; is that true on the 30th day of April?"

Which ruling is to the great detriment, injury and pre-

judice of your petitioner, and in violation of the rights

conferred upon him by law.

26. Tliat the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the defend-

ant Dimmick while a witness, viz.: "I will call your at-

tention toi the figures ^603.46, whose figures are those?"

Which ruling is to the great detriment, injury and pre-

judice of your petitioner, and in violation of the rights

conferred! upon him by law.

27. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the pro*>ecution to the defendant

Dimmick while a witness, viz.: ''Have you or not had oc-

casion to have frequent reference to that book?" Which

ruling is to the great detriment, injury and prejudice

of your petitioner, and in violation of the rights con-

ferred upon him by law.

28. That the said District Court committed manifest

error in overruling the defendant's objection to the in-

troduction in evidence of the page upon which appears

in the book marked "U. S. Exhibit 8" the entry dated
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"April 2d, 1900, in reference to Selby Smelting and L.

Co., Sulphate of Copper, 9,050 lbs. at $4.50 per 100 lb.,

$405.67. 23 barrels sold March 31, too late to deposit.

The above comment was recently added to the entry,

Aug. 6, 1901, F. A. L." Which ruling is to the great

detriment, injury and prejudice of your petitioner, and

in violation of the rights conferred upon him by law.

29. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the witness

Cole, viz.: ''I call your attention to some figures on the

right hand side of the folio in pencil. In whose hand-

writing are those figures?" Which ruling is to the

great detriment, injury and prejudice of your petition-

er, and in violation of the rights conferred upon him by

law.

30. That the said District Court committed manifest

error in overruling the defendant's objection to the in-

troduction in evidence of the book marked "U. S. Ex-

hibit No. 11," and particularly the right hand page of

the folio under the date of 1900, beginning at the top,

April 25th, but the part of it headed April 30th. Which

ruling is to the great detriment, injury and prejudice

of your petitioner, and in violation of the rights con-

ferred upon him by law.

31. That the said District Court committed manifest

error in overruling the defendant's objection to the fol-

lowing question put by the prosecution to the witness

Cole, viz.: ''In counting the cash each day after that,

did Mr. Dimmick come in there and assist you; or super-

vise you in counting the cash?" Which ruling is to the



44 Walter N. Dimmwk vs.

great detrim<^nt, injury and prejudice of your petitioner,

and in violation of the rights conferred upon him by

law.

32. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that there is no evidence in this case tending

to show that the defendant is guilty of the offense

charged in the first count of the indictment, and your

verdict must be that he is not guilty of that offense."

Which ruling is to the great detriment, injury and pre-

judice of your petitioner and in violation of the rights

conferred upon him by law.

33. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that there is no evidence in this case that the

sum of $498.37 or any other sum of money was ever paid

to nor received by Selby Smelting and Lead Company

on the claim referred to in the first count of the indict-

ment, and you are accordingly instructed that your ver-

dict must be that the defendant is not guilty of the

offense charged in the first count." Which ruling is to

the great detriment, injury and prejudice of your peti-

tioner, and in violation of the rights conferred upon him

by law.

34. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by the defendant, viz.: "You are in-

structed that there exist a fatal variance between the

proofs and the allegations in respect to the first count
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of the indictment in this : that the proofs show that there

was no money paid to nor received by the Selby Smelt-

ing and Lead Company upon the claim referred to in said

first count and therefore your verdict must be that the

defendant is not guilty of the offense charged in said

first count. Which ruling is to the great detriment, in-

jury, and prejudice of j^our petitioner, and in violation of

the rights conferred upon him by law.

35. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by the defendant, viz.: "You are in-

structed that if you believe from the evidence in this case

that the paper 'United States Exhibit No. 1,' was not at

the time of the presentation to W. K. Cole, the cashier

of the mint, either a false, fictitious or fraudulent claim

against the United States your verdict must be thai the

defendant is not guilty of the offense charged in the first

count of the indictment." Which ruling is to the gTeat

detriment, injury, and prejudice of your petitioner, and

in violation of the rights conferred' upon him by law.

36. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by the defendant, viz.: "You are in-

structed that 'United States Exhibit No. 1' is not a false,

fictitious, nor fraudulent claim within the meaning of the

law and accordingly your verdict must be that the de-

fendant is not guilty of the offense charged in the first

count of the indictment." Which ruling is to the jrreat

detriment, injury, and prejudice of your petitioner, and

in violation of the rights conferred upon him by law.
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37. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by the defendant, viz. : "You are instructed

that 'United States Exhibit No. 1' does not represent a

false, fictitious nor fraudulent claim within the meaning

of the law and your verdict must be that the defendant

is not guilty of the offense charged in the first count of the

indictment." Which ruling is to the great detriment, in-

jury, and prejudice of your petitioner, and in violation of

the rights conferred upon him by law.

38. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that the arrangement if any made by Mr. Leach

as superintendent of the mint with the Selby Smelting

and Lead Company whereby the indebtedness if any due

from the Selby Smelting and Lead Company to the United

States is to be or was set off as against the indebtedness,

if any, due from the United States to the Selby Smelting

and Lead Company is in violation of law and absolutely

void. Y^ou are accordingly instructed that when the

claim, 'United States Exhibit No. 1,' was presented to

Mr. Oole, the cashier of the mint, for payment, the

amount evidenced thereby, to wit, the sum of $498.37

was as a matter of law, then due from the United' States

to the Selby Smelting and Lead Company. It is alleged

in the indictment that the lamount was not due; by rea-

son of the variance thus arising between the indictment

and the proofs, you are instructed to return a verdict that

the defendant is not guilty of the offense charged in the
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first count.-' Which ruling is to the great detriment,

injury, and prejudice of jonv petitioner, and in violation

of the rights conferred upon him by law.

39. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by the defendant, viz.: *'You are in-

structed that no indebtedness due the United States can

be set off by an indebtedness in an equivalent amount

due from the United States to another, except in the

cases provided for by sections 236 and 951 of the Revised

Statutes of the United States, and this is not one of those

cases." Which ruling is to the great detriment, injury,

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.

40. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that an indebtedness from the Selby Smelting

and Lead Company to the United States cannot be set off

to the extent of such indebttdness nor to any extent as

against an indebtedness due from the United States to

the Selby Smelting and Lead Company." Which ruling

is to the gTeat detriment, injury, and prejudice of your

petitioner, and in violation of the rights conferred upon

him by law.

41. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that section 3618 of the Revised Statutes of the

United States is as follows, viz.: All proceeds of sales
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of old material, condemned stores, supplies, or other pub-

lic property of any kind, except the proceeds of the sale

or leasing of marine hospitals, or of the sales of revenue

cutters, or of the sales of commissary stores to the officers

and enlisted men of the army (or of materials, stores, or

supplies, sold to officers and soldiers of the army), or of

the sale of condemne<l nav;y clothing, or of sales of ma-

terials, stores, or supplies to any exploring or surveying

expedition authorized by law, shall be deposited and

covered into the treasury as miscellaneous receipts, on

account of 'proceeds of government property,' and shall

not be withdravrn or applied, except in consequence of a

subsequent appropriation made by law. You are ac-

cordingly instructed that the arrangement if any, made

by Mr. Leach as superintendent of the mint with the

Selby Smelting and Lead Company whereby the money

due the United States from the Selby Smelting and Lead

Company as the proceeds of the sale of old material was

to be set off or was set off by an equivalent amount due

from the United States to the Selby Smelting and Lead

Company, is in violation of section 3G18 of the Revised

Statutes of the United States and is absolutely void, and

would not and could not affect in any way the liability of

the Selby Smelting and Lead Company to the United

States nor the liability of the United States to the Selby

Smelting and Lead Company. And you are further in-

structed that the claim referred to in the first count of

the indictment is not and never was a false, fictitious nor

fraudulent claim against the United States, and your ver-

dict must be that the defendant is not guilty of the of-



The United States of America. 49

fense charged in the first count of the indictment."

Which ruling is to the great detriment, injury, and preju-

dice of your petitioner, and in violation of the rights con-

ferred upon him by law,

42. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that section 3552 of the Revised Statutes of the

United States is as follows, viz.: 'The moneys arising

from all charges and deductions on and from gold and

silver bullion and the manufacture of medals, and from

all other sources, except as provided by this title, shall,

from time to time, be covered into the treasury, and no

part of such deductions or medal charges, or profit on

silver or minor coinage, shall be expended in salaries or

wages. All expenditures of the mints and assay offices,

not h-erein otherwise provided for, shall be paid from ap-

propriations made by law on estimates furnished by the

secretary of the treasury.' You are accordingly in-

structed that the arrangement, if any, made by Mr. Leach

as superintendent of the mint with the Selby Smelting

and Lead Company whereby the money due the United

States from the Selby Smelting and Lead Company was

to be set ofe or was set off by an equivalent amount due

from the United States to the Selby Smelting and Lead

Company is in violation of section 3552 of the Revised

Statutes of the United States and is absolutely void, and

would not and could not affect in any wise the liability

of the Selby Smelting and Lead Company to the United

States nor the liability of the United States to the
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Selby Smelting and Lead Company. And you are further

instructed that the claim referred to in the first count of

the indictment is not and was not a false, fictitious nor

fraudulent claim against the United States and your ver-

dict must be that the defendant is not guilty of the of-

fense charged in the first count of the indictment."

Which ruling is to the great detriment, injury and preju-

dice of your petitioner, and in violation of the rights con-

ferred upon him by law.

43. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by defendant, viz. : "You are instructed

that unless you believe from the evidence in this case

and beyond a reasonable doubt that the defendant at the

time he presented to Cole the cashier of the mint the

paper 'United States Exhibit No, 1/ did then and there,

actually intend to defraud the United States of the sum

of 1408.37 or some part thereof, your verdict must be that

the defendant is not guilty of the offense charged in the

first count of the indictment." Which said ruling is to

the great detriment, injur3\ and prejudice of your peti-

tioner, and in violation of the rights conferred upon him

by law.

44. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by defendant, viz.: "You are instructed

that if you have a reasonable doubt as to whether de-

fendant presented the paper 'United States Exhibit No.

1' to Cole the cashier of the mint with the actual intent

then and there to defraud the United States of the sum
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of 1498.37 or some part thereof, you must give the defend-

ant the benefit of the doubt and find by your verdict that

he is not guilty of the offense charged in the first count

of the indictment." Which ruling is to the great detri-

ment, injury and prejudice of your petitioner, and in vio-

lation of the rights conferred upon him by law.

45. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by defendant, viz.: "You are in-

structed that if there was due and unpaid the Selby

Smelting and Lead Company, at the time the defendant

presented for payment to Cole, the cashier of the mint,

the paper ^United States Exhibit No. 1,' the sum of

$498.37, then I instruct you that the claim evidenced by

said 'United States Exhibit No. 1' was not a false,

fictitious, nor fraudulent claim within the meaning of

the law, and your verdict must be that the defendant is

not guilty of the offense charged in the first count of the

indictment." Which ruling is to the great detriment, in-

jury and prejudice of your petitioner, and in violation of

the rights conferred upon him by law.

46. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that at the time the defendant presented for

payment to Cole the cashier of the mint, 'United States

Exhibit No. 1,' the claim and amount evidenced thereby

was as a matter of law then due from th(^ United States

to the Selby Smelting and Lea'd Company, and your

verdict must, therefore, be that the defendant is not
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guilty of the offense charged in the first count of the

indictment." Which ruling is to the great detriment,

injury and prejudice of your petitioner and in violation

of the rights conferred upon him by law.

47. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by defendant, viz.: *'You are in-

structed that there is no evidence tending to show that

defendant was not an authorized depository of public

moneys of the United States and you will therefore

return a verdict that he is not guilty of the offense

charged in the fourth count of the indictment. Which

ruling is to the great detriment, injury and prejudice of

your petitioner and in violation of the rights conferred

upon him by law.

48. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that there is no evidence tending to show that

the defendant is guilty of the offense charged in the

fourth count of the indictment and you must therefore

acquit him of that charge. You will return a verdict

accordingly." Which ruling is to the gTeat detriment,

injury and prejudice of your petitioner, and in violation

of the rights conferred upon him by law.

49. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "You are in-

structed that there is no evidence in this case that de-

fendant used a portion of the public moneys of the
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United States and your verdict must therefore be that

he is cot guilty of the offense charged in the fourth

count of the indictment." Which ruling is to the great

detriment, injury and prejudice of your petitioner, and

in violation of the rights conferred upon him by law.

50. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: ''You are in-

structed that there is no evidence in this case that de-

fendant used a portion of the public moneys of the

United States for a purpose not prescribed by law; and

your verdict must accordingly be that defendant is not

guilty of the offenise charged in the fourth count of the

indictment." Which ruling is to the gTeat detriment,

injury and prejudice of your petitioner, and in violation

of the rights conferred upon him by law.

51. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz. : "You are in-

structed that there is no evidence in this case that de-

fendant used a portion of the moneys of the United

States for his own uses and purposes; and your verdict

must accordingly be that the defendant is not guilty of

the offense charged in the fourth count of the indict-

ment." Which ruling is to the great detriment, injury

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.

52. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by defendant, viz.: "You are in-
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structed that the evidence here, as to the good character

of the defendant must be fully considered by you in reach-

ing a conclusion as to whether the prosecution has estab-

lished the guilt of the defendant beyond a reasonable

doubt. It is evidence which may in itself generate a

reasonable doulbt in your minds as to the truth of the

accusation, even though without such evidence of good

character the other evidence in the case w^ould convince

you of the truth of the accusation. You must take into

consideration in reaching a verdict, proof of defendant's

good character, and the law considers it to be entitled

to so much weight that if believed it may in and of itself

suffice to generate in your mind that reasonable doubt

upon the existence of which the defendant is entitled to

an acquittal." Which ruling is to the great detriment,

injury and prejudice of your petitioner, and in violation

of the rights conferred upon him by law.

53. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: "It is a pre-

sumption of law that the defendant here is innocent of

the crimes with which he is charged. To the benefit of

this presumption the defendant is entitled as matter of

evidence in his favor, and it stands as snfficient pro-

tection to him as against these charges, unless it has

been removed by counter evidence proving his guilt be-

yond a reasonable doubt. The presumption of innocence

is a conclusion drawn by the law^ in favor of an accused

person, by virtue whereof, when brought to trial upon a

criminal charge, he must be acquitted unlesis he is proven
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to be guilty. In other words, this presumption is an

instrument of proof created by the law in favor of one

accused, whereby his innocence is established, without

further evidence or proof on his part, and remains estab-

lished until suflScient evidence is introduced against him

to overcome beyond a reasonable doubt, the proof which

the law has thus created in his favor." Which ruling is

to the great detriment, injury and prejudice of your

petitioner, and in violation of the rights conferred upon

him by law.

54. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.: ''The pre-

sumption that the defendant is innocent of the crimes

with which he is charged accompanies him throughout

the trial, and throughout the deliberations of the jury

and antil they arrive at a verdict. In considering the

evidence, the jury must constantly bear in mind the pre-

sumption of law that the defendant is innocent, and in

reaching a verdict, they must view the evidence in the

light of this presumption; and as thus viewed, unless the

evidence satisfies their minds to a moral certainty and

beyond a reasona/ble doubt thait the defendant is guilty,

it is their duty to give effect to the presumption of his

innocence and to find him not guilty." Which ruling is

to the great detriment, injury and prejudice of your

petitioner, and in violation of the rights conferred upon

him by law.

55. That the said District Court committed manifest

error in refusing to give to the jury the following in-
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struction requested by the defendant, viz.: "You must

not be satisfied by a mere probability of tlie truth of the

charges in the indictment, but the evidence must produce

in your minds an assurance and certainty of guilt beyond

a reasonable doubt before you can properly pronounce

the defendant guilty. You cannot convict the defendant

on suspicion." Which ruling is to the great detriment,

injury and prejudice of your petitioner, and in violation

of the rights conferred upon him by law.

56. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by defendant, viz. : "Evidence of good

character is evidence relative to the question of guilt,

and is to be considered by you in connection with the

other facts and circumstances in the case. One object

in having it before the jury is to induce the jury to be-

lieve from the improbability that a person of good

character should have conducted himself as alleged in

the indictment, that there is some mistake or misrepre-

sentation in the evidence on the part of the prosecution,

and in this connection you must take it into considera-

tion." Which ruling is to the great detriment, injury

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.

57. That the said District Court committed manifest

error in refusing to give to the jui'y the following in-

struction requested by the defendant, viz.: "If there

exists in the mind of a juror a reasonable doubt as to the

truth of the charges made in the indictment, it is his

duty to give the defendant the benefit of that doubt, and
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vote for acquittal. The burden of proving the defendant

guilty of the crime charged and to make such proof be-

vond all reasonaible doubt is upon the prosecution. If

upon the proofs adduced there is reasonable doubt re-

maining, the accused is entitled to the benefit of it b}' an

acquittal, nor is it sufficient for the prosecution to estab-

lish a probability, even though a strong one, arising from

the doctrine of chances, that the fact charged is more

likely to be true than the contrary, but the evidence

must establish the truth of the charge beyond all reason-

able doubt, or the defendant must be acquitted." Which

ruling is to the great detriment, injury and prejudice of

your petitioner, and in violation of the rights conferred

upon him by law.

58. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by defendant, viz. : "The burden of proof as

those words are understood in criminal law is never upon

the accused to establish his innocence, or to disprove the

facts necessary to establish the crime for which he is in-

dicted. It is on the prosecution from the beginning to

the end of the trial, and applies to every element neces-

sary to constitute the crime." Which ruling is to the

great detriment, injury and prejudice of your petitioner,

and in violation of the rights conferred upon him by law.

59. That the said District Court committed manifest

error in refusing to give to the jury the following instruc-

tion requested by the defendant, viz. : "If there exists in

the mind of a juror a reasonable doubt as to the truth of

the charges made int th-e indictment, it is the duty of such
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juror to give the defendant the benefit of that doubt and

to vote for his acquittal. Then what is a reasonable

doubt? It is a term often used, probably well understood

but not easily defined. It is not mere possible doubt; be-

cause everything relating to human affairs and depending

oil moral evidence is open to some possible or imaginary

doubt. It is that state of the case which, after the entire

comparison and consideration of all the evidence, leaves

the minds of the jurors in that condition that they cannot

say they feel an abiding conviction to a moral certainty

of the truth of the charge. The burden of proof is upon

the prosecutor. All the presumptions of law independent

of evidence is in favor of innocence; and every person is

presumed to be innocent until he is proven guilty. If

upon such; proof there is reasonable doubt remaining, the

accused is entitled to the benefit of it by an acquittal.

For it is not sufficient to 'establish a probability though a

strong one arising from the doctrine of chances, that the

fact charged is more likely to be true than the contrary;

but the evidence must establish the truth of the charge

to a reasonable and moral certainty; a certainty that con-

vinces and directs the understanding, and satisfies the

reason and judgment of those who are bound to act con-

scientiously upon it." Which ruling is to the great detri-

ment, injury and prejudice of your petitioner, and in

violation of the rights conferred upon him by law.

GO. That the said District Court erred in refusing to

give to the jury the following instruction requested by the

defendant, viz. : "The evidence in a criminal case must sat-

isfy the jury to a moral certainty and beyond a reasonable
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doubt; that is, it must entirely satisfy tlie jury of the guilt

of the defendant before they can convict. If the jury are

not entirely) satisfied, they should acquit." Which ruling

isi to the great detriment, injury and prejudice of your

petitioner and in violation of the rights conferred upon

him by law.

61. That the said District Court committed manifest

error in giving to the jury the following charge, viz. : "The

good character of the defendant when proven is itself a

fact in the case. It is a circumstance tending in a greater

or less degree to establish his innocence, and it is not to

be put aside by the jury in order to ascertain if the other

facts and circumstances considered in themselves do not

establish his guilt beyond a reasonable doubt. But I iu-

struct you that if after full consideration of all the evi-

dence adduced, you believe the defendant to be guilty of

the offenses charged in the indictment or any one of them,

it is your solemn duty to so find, notwithstanding proof

of good character. While the good character of a person

accused of crime when proven must be considered in con-

nection with all the other facts and cricumstances in the

case, still it is but a circumstance in the case, and is to be

given only the weight to which the jury think it justly

entitled." Which ruling is to the great detriment, injury

and prejudice of your petitioner, and in violation of the

rights conferred upon him by law.

62. That the said District Court committed manifest

error in giving to the jury the following charge, viz. : "The

first count charges, in substance, that on the 7th day oi

April, 1900, the defendant knownigly, unlawfully, and
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feloniously made and presented to a person and officer in

tbe civil service of the United States, to wit : To one Will-

iam K. Col"e, vrho was then and there the cashier of the

United States Mint at San Francisco, a certain false, ficti-

tious and fraudulent claim against the United States of

America, to wit, a claim for the sum of 1498.37, and the

claim is made part of this count of the indictment and is

known as Exhibit 1. It is further set out in this count

that the defendant, at the time he presented this claim

knew it to be false, fictitious and fraudulent. In this

count of the indictment, you mil understand, that the de-

fendant is not charged with embezzlement. He is charged

with presenting a false, fictitious and fraudulent claim

against the United States to an officer in the civil service

of the Government. The statute under which this count of

the indictment is framed, provides, in substance, that

every person who presents for payment or approval, to a

person or officer in the civil service of the United States,

any claim against the government of the United States,

or any department or officer thereof, knowing the claim to

be false, fictitious or fraudulent, shall be deemed guilty

of a crime. You will therefore inquire, First, was the

claim when presented to the cashier of the mint, if you find

that it was presented, false, fictitious or fraudulent at the

time it was so presented? And if you answer that ques-

tion in the affirmative your next inquiry will be, did the

defendant know at the time that it jxissessed that charac-

ter? The evidence on the part of the Government tends to

show (and here again, gentlemen, I remind you that you

are the exclusive judges of the facts, and if in the course of
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this charge, I should make any statement in relation to

what I might deem the evidence in this case, to be, if your

judgment differs from mine you are to be governed by

your own judgment, and not to be controlled by any ex-

pression of opinion as to any fact, if I should inadvertently

express it)—the evidence upon the part of the Government

tends to show that upon March 26, 1900, the United States

was indebted to the Selby Smelting and Lead Company in

the sum of $498.37 for materials theretofore furnished

by that company to the United States Mint of San Fran-

cisco, California, and the bill therefor, which is United

States Exhibit No. 1, introduced in evidence before you,

had been presented for payment, and, by agreement, be-

tween the Selby Smelting and Lead Company and Mr.

Leach, the superintendent of the mint, the same was on

that day settled by setting off against it an account for

the same amount, which the Selby Smelting and Lead

Company owed the United States for material theretofore

purchased by it from the United States Mint at San Fran-

cisco, and the Selby Smelting and Lead Company endorsed

upon said Exhibit 1 the words 'Paid March 26, 1900. Sel-

by Smelting and Lead Company, per H. B. Underbill, Sec-

retary,' and the said Exhibit 1 was thereupon returned to

the United States Mint at San Francisco and came into the

hands of the defendant. I charge you that if the claim or

demand of the Selby Smelting and Lead Company against

the United States for and on account of the materials

sold and described in the paper 'United States Exhibit

No. 1,' was settled by setting off against the same in the

manner before stated on account of equal amount owing
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by it to the United States, such settlement was in effect

a payment or satisfaction of the claim or demand set out

in the 'United States Exhibit No, 1,' and after such settle-

ment the Selby Smelting and Lead Company had no claim

or charge against the United States for the sum of |498.37,

or any other sum, for or on account of any of the articles

mentioned in said 'United States Exhibit No. 1.' " Which

ruling is to the great detriment, injury and prejudice of

your petitioner, and in violation of the rights conferred

upon him by law.

G3. That the said District Court committed manifest

error in giving to the jury the following charge, viz. : "I

further instruct you that the fact of the irregularity in the

settlement of the said account for |498.37, contained in

'United States Exhibit No. 1,' or the question of the author-

ity of the superintendent of the mint to settle the trans-

action in the way I have stated, can afford no defense or

excuse to the defendant for presenting for payment the re-

after the identical claim of |498.37, if, in fact, he so did

present it for payment, with full knowledge of the settle-

ment." Which ruling is to the great detriment, injury

and prejudice of your petitioner and in violation of the

rights conferred upon him b}^ law.

64. That the said District Court committed manifest

error in giving the jury the following charge, viz. : "If

the jurors are convinced from the evidence beyond all rea-

sonable doubt that the defendant Walter N. Dimmick, on

the 7th day of cVpril,1900,or on the 31st day of March, 1900,

at San Francisco, Ca,lifornia, he then and there being chief

clerk of the United States mint at San Francisco, Call-
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fornia, presented for payment to William K. Cole, the

Cashier of said Mint,and that said Cole as said cashier was

authorized to pay such claim,if genuine,the paper introduc-

ed here in evidence and called'United States Exhibit No.l,

knowing that the same had been satisfied and that no mon

ey was due thereon, and', lemanded payment of the sum of

1498.37 thereon, and received said sum thereon from the

said cashier, then you must find the defendant guilty upon

the first count of the indictment in this case." Which rul-

ing is to the great detriment, injury and prejudice of your

petitioner and in violation of the rights conferred upon

him by law.

65. That the said District Court committed manifest

error in giving to the jury the following charge, viz. : "And

you are further instructed that the fact, if it be a fact, that

the said defendant, Walter N. Dimmick, intended at the

same time to repay said sum to said cashier and take back

said exhibit, or that he did in fact at some subsequent

time repay said sum and take back said exhibit, is no de-

fense and will not excuse him." Which ruling is to the

great detriment, injur}' and prejudice of your petitioner,

and in violation of the rights conferred upon him by law.

66. That the said District Court committed manifest

error in giving to the jury the following charge, viz. : "The

law prohibits the presentation of a false claim for payment,

and if you find that the defendant, knowingly presented to

Mr. Cole for payment the claim set out in the first count ot

the indictment, and that he knew the same to be false

because already satisfied when he presented it, and that

Cole, as cashier, was authoriz;ed to pay such claim if gen-
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uine, your verdict will be that the defendant is guilty of

the offense charged in the first count of the indictment."

Which ruling is to the great detriment, injury and preju-

dice of your petitioner, and in violation of the rights con-

ferred upon him by law.

67. That the said District Court committed manifest

error in giving to the jury the following charge, viz, : "The

fourth count of the indictment charges in effect that, in

the Northern District of California, on the 7th day of

April, in the year 1900, to and including the 30th day of

April in the year 1900, at the city and county of San

Francisco, in the State and Northern District of Califor-

nia, the defendant, then and there being, was a clerk of the

mint of the United States at San Francisco, State of Cali-

fornia, in the District aforesaid, and was not an authorized

depositary of public moneys; that the said Walter N. Dim-

mick not being an authorized depositary of public moneys

of the United States, then and there knowingly, unlaw-

fully, willfully and feloniously use a portion of the public

moneys of the United States of America, to wit, the sum

<>^f 1498.37, lawful money of the United States of America,

for a purpose not prescribed by law, that is to say, the

said Walter N. Dimmick then and there used the said mon-

ey for his own uses and purposes. In relation to this

count of the indictment, I charge you that if the defendant

obtained the sum of |498.37 from the Cashier Cole, by

presenting to that officer for payment the voucher which

is described in 'United States Exhibit No. 1,' then Dimmick

was not the legal depositary of the money after having

received it, and if you further find that, after receiving it,



Tlie United States of America. 65

he used it in his own private affairs, and if you find that

fact beyond a reasonable doubt, then it will be your duty

to find the defendant guilty upon the fourth count of the

indictment. But if you are not so satisfi'ed, it will be your

duty to return a verdict of not guilty upon that count."

Wh^ch ruling is to the great detriment, injury and preju-

dice of your petitioner, and in violation of the rights con-

ferred upon him by law.

68. That the said District Court committed manifest

error in denying, refusing and overruling the defendant's

motion for a new trial. Which ruling is to the great detri-

ment, injury and prejudice of your petitioner, and in viola-

tion of the rights conferred upon him by law.

69. That the said District Court committed manifest

ei-ror in denying refusing and overruling the defendant's

Diotion in arrest of judgment. Which ruling is to the

great detriment, injury and prejudice of your petitioner,

and in violation of the rights conferred upon him by law.

70. That the said District Court committed manifest

error in sentencing defendant to imprisonment in the

State prison of the State of California at San Quentin

for the period of two years, which judgment is to the great

detriment, injury and prejudice of your petitioner, and

contrary to the and in violation of the rights conferred

upon him by law.

71. That the defendant was not convicted herein by

due process of law. All of which is to the great prejudice,

damage and injury of his substantial rights.

72. That defendant was deprived of a fair trial by the

misconduct jf the prosecution in the argument made by
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the prosecution to the jurj* in referring to matters not in

evidence; and as to which defendant duly objected and

excepted ; which misconduct on the part of the prosecution

is to the great prejudice, damage and injury of defendant's

substantial rights.

Whereas, by the law of the land said judgment ought to

have been given for said Walter N. Dimmick, plaintiff in

error, and against the United States, defendant in error;

and the said plaintiff in error, the said Walter N. Dimmick

prays the judgment to be reversed, annulled, and alto-

gether held for nothing, and that he be restored to all

things which he hath lost by occasion of the said judgment.

GEORGE D. COLLINS,

Attorney for Walter N. Dimmick, Plaintiff in Error.

[Endorsed]: Filed October 17, 1901. Geo. E. Morse,

Clerk.

In the District Court of the United States, in and for the

Northern District of California.

THE UNITED STATES OF AMERICA,
\^

Plaintiff,
)

vs. ^ No. 3925.

WALTER N. DIMMICK,

Defendant.

Bill of Exceptions. .

Be it remembered that heretofore, on the 7th day of

October, A. D. 1901, the above-entitled action came on

regularly for trial before said United States District Court
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and a jury impaneled to try the same. The United States

Attorney and S. C. Denson Esq., and Bert Schlesinger

Esq., special counsel appointed by the Attorney General of

the United States to assist the United States Attorney

in the prosecution of this case represented the prosecution

and Mr. George D. Collins represented the defendant.

The resj>ective parties introduced evidence, oral and docu-

mentary upon the trial of the cause, and after argument

of counsel, the Court delivered its charge to the jury, and

said action was thereupon submitted to the jury for de-

cision ; and after deliberating the jury returned a verdict

against said defendant, finding him guilty as charged in

the first and fourth counts in the indictment on file in said

action; and acquitting him of the charge set forth in the

third count of said indictment. That to said verdict

against said defendant, the defendant then and there duly

excepted at the time of its rendition and at the time of

its entry by the clerk of the court. That in said action the

following objections were made by the defendant, and the

following rulings were made by the said court in respect

thereto and the following exceptions were taken and re-

served by said defendant upon said rulings, viz.

:

I.

In the course of the proceedings in said action in the

matter of the examination of the talesmen upon the voir

dire, one C. A. CHASE was regularly called into the jury-

box by the clerk of said District Court and duly sworn by

said clerk to make true answers touching his qualifications

to serve as a juror in said action. That thereupon the
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(Testimony of C. A. Chase.)

counsel for th-e prosecution put to him the following ques-

tions and to which he made the following answers

:

Q. Where do you reside? A. In Berkeley.

Q. How long have you been living there?

A. Over six years.

Q. What is your business?

A. Merchant, San Francisco.

Q. Do you know anything about the facts of this case,

Mr. Chase?

A. This phase of the case I know nothing about.

Q. This is simply one charge; the charge is, as I have

already stated, presenting a false voucher to the govern-

ment?

A. I do not recall having read anything about that

particular charge.

Q. If sworn as a juror here you could try the case fairly

and impartially according to the evidence to be adduced

here, could you, and the instructions of His Honor?

A. Yes, sir.

That thereupon counsel for the defendant put the follow-

ing questions to the talesman

:

Q. From what you have heard or read concerning any

other case with which the defendant is connected, have you

formed any opinion that would influence your judgment

in passing ujton the evidence in this case?

To whicli question counsel for the prosecution object-

ed on the ground that it is incompetent.

The COURT.—The better way is to find out whether

he has any opinion about this case, and then of course
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you can proceed further and find out whether he has

any bias or prejudice against the defendant by reason

of anything that he has heard.

Mr. COLLINS.—What is your Honor's ruling on the

objection?

The CX)URT.—I say that you have a perfect right to

ask him whether he has any particular opinion in con-

nection with this case, and then if you desire to ques-

tion him further in relation to bias or prejudice, you

can ask him whether he has any bias or prejudice by

reason of anything he has heard with reference to any

charge or thing against tbe defendant.

Mr. COLLINS.—I will ask that the question be an-

swered in that form.

The COURT.—The objection will be sustained to the

question in that form, and counsel can proceed as the

court indicates.

Mr. COLLINS.—We will note an exception to the

ruling.

Thereupon counsel for the defense put the following

questions to the talesman, and to which the following

answers were made:

Q. Mr. Chase, do you know anything, or have you

heard or read anything concerning the defendant or

this case; say yes or no, please. A. Yes, sir.

Q. As to what you have heard or read, would that

in any way influence your judgment in passing upon the

evidence in this case? A. No, sir.
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Q. Have you formed or expressed any opinion con-

cerning this case? A. I have not.

Q. Or concerning the defendant?

A. I have not.

Q. You say you reside in Berkeley?

A. Yes, sir.

Q, Do you know of any reason that would prevent

your trying this case fairly and impartially if you were

selected as a juror? A. I do not.

Q. Are you acquainted with Mr. Leach, the superin-

tendent of the mint? A. No, sir.

Q. Are you acquainted with Mr. Cole, the cashier in

the mint? A. No, sir.

Q. Are you acquainted with Mr. Burns?

A. No, sir.

Q. Are you acquainted with either one of these gen-

tlemen who sit here at this table as counsel for the gov-

ernment, Mr, Woodworth, Judge Denson and Mr. Schles-

inger? A. No, sir.

Q. Have you any inclination, bias or prejudice

against the defendant in a criminal case simply because

he is accused of crime? A. No, sir.

Q. Or because he has been indicted?

A. No, sir.

Q. Then I understand you, Mr. Chase, you are in

that state of mind that you could act fairly and impar-

tially in this matter? A. Yes, sir.

Q. And give the defendant the benefit of any rea-

sonable* doubt that might arise out of the evidence?

A. Yes, sir.
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Q. Have you any particular inclination or bias in

favor of a criminal prosecution?

A. No, sir, none whatever.

Q. What did you say your business is?

A. I am the manager of a mercantile house.

Q. Li^t me ask you once more whether anything you

have read concerning the defendant at all, has created

or generated in your mind an opinion or impression

concerning the guilt or innocence of the defendant?

A. No, sir.

Q. Nothing whatever?

A. Nothing definite; no, sir.

Q. Anything indefinite?

To which question the counsel for the prosecution ob-

jected, stating no ground for the objection.

The COURT.—That question is hardly fair. Ask the

juror the direct question whether anything he has ever

heard or read about this defendant has produced any

prejudice whatever against him in his mind.

To which ruling counsel for the defendant then and

there duly excepted, and then and there challenged the

talesman peremptorily. Whereupon and in response to

said peremptory challenge the Court excused the said

talesman. That the defendant exhausted all of his per-

emptory challenges before the jury had been impaneled

and sworn to try the cause. That is to say, the defend-

ant made ten peremptory challeges to as many tales-

men, including said C. A. Chase. The C()urt in each

instance excused the talesman upon said peremptory

challenge.
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II.

That the following constitutes all the evidence in the

cause taken by said District Court at the trial thereof,

and the rulings hereinafter stated were made by said

court, and the objections and exceptions hereinafter

specified were made and taken by the defendant, as

hereinafter stated, and the exceptions reserved in the

manner hereinafter set forth.

TESTIMONY OF THEODORE GRAY.

THEODORE GRAY, was called as a witness for the

United States, and being duly sworn, testified as follows

on his direct examination by the prosecution:

I reside in San Francisco. I am clerk for the Selby

Smelting and Lead Company; at present their assistant

salesman. I was their principal accountant and book-

keeper in March, 1900, and had charge of the accounts.

I know Mr. Frank A. Leach, superintendent of the

United States Mint, San Francisco, and I know Mr.

Walter N, Dimmick, formerly chief clerk of that insti-

tution.

Counsel for the prosecution here exhibits to the wit-

ness a certain paper which is hereinafter exhibited in

evidence, and designated "United States' Exhibit 1" and

asks the witness whether he has ever seen that paper

before. The witness then testifies as follows:

Yes, I have seen that paper before. It' is on the bill-

head of the Selby Smelting and Lead Company. That

printed matter is the form which was in use ati the time



Tlie United States of America. 73

(Testimony of Theodore Gray.)

it bears date by that Company in its office. There are

several different handwritings on the paper, but the

principal portion is in my handwriting; that portion of

it which would naturally be put on' in the first instance,

that portion which would naturally be put on by any

clerk serving as a' bill clerk for the particular firm sup-

plying the goods. The portion giving the date, the

name of the concern, to whom the goods were charged,

the order, number, returns, and items giving descrip-

tion of the goods with its precise value, are all in my

handwriting. Also the total, |498.37, that is in my

handwriting. I have a distinct memory of that paper.

Counsel for the prosecution here exhibits to the wit-

ness two papers, subsequently admitted in evidence and

marked "United States Exhibits 2 and 3," and asks the

witness whether he remembers those papers, to which

the witness answered that he does, and continuing, tes-

tified as follows:

Q. Now, Mr. Gray, will you kindly, ip your own lan-

guage, and as briefly as you caii co be understood re-

late the transaction culminating in the making of these

papers, the transaction in which these papers were in-

volved, just in your own language now as briefly as you

can to make it understood to the jurors.

A. In the first place, this represents two transac-

tions. I will take) them in their order. The first hand-

ed to me is a portion of one transaction and the papers

handed to me in the second place constitute the con-

clusion of that transaction and a separate one. This
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one which was offered to me first, the $498.37 one, sim-

ply represents goods supplied by the Selby Smelting and

Lead Company as a portion of a large quantity of goods

at the same time supplied this portion here actually and

in fact extinguishing the credit balance at that time

due on a certain series of transactions to the mint from

the Selby Smelting and Lead Company. The papers

handed to me secondly, the one underneath for |137.68

represents the balance of the goods supplied from the

date of the bill, which was paid in coin. The other one

for 1108.99 represents another transaction entirely dis-

associated with the others, and paid by itself separately.

That is the substance of these transactions.

Q. State whether or not this first paper, United

States Exhibit i, was the original bill made out by you

to the mint for these goods?

A. It was not, I have a memorandum cop.y in my

possession, but not the original bill. This that you now

show me is a copy of the original bill made out by me.

The original bill was not made out by me, but this is

a copy in my handwriting. It is correct. A bill of

w''hich this is a copy was rendered to the United States

Mint.

Q. Then why, if at all, was there any change made

in that bill by making out others in place of it?

A. It was made at the request of the -mint. Prima-

rily, so far as my knowledge goes. Mr. Walter N. Dim-

mick, the chief clerk. I received that request or direc-

tion by its being handed to me by my superior officers,
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or rather employers, I should say, in the Selby Smelt-

ing and Lead Company with instructions to follow the

request there given. This original bill came back with

the notation in pencil pinned to it. I should say came

back from the mint. Of course it was handed to me

by the president of the company with instructions to

follow the request made in a memorandum with refer-

ence to segregation of the two bills. The original bill

came back, the original of which this is a copy came

back to me with a memorandum in pencil upon it. It

was in the hand'writing of Mr, Walter N. Dimmick.

The memorandum requested a segregation of this bill

dated the 13th of March, 1900, so that portion of it rep-

resented actual items therein should exactly offset and

cancel a certain credit balance due from the Selby

Smelting and Lead Company to the mint, amounting to

$498.37. That would be in one bill. The balance of

this bill would be put upon another bill. That is what

I have done in making out two of those bills; the third

one has no reference to it. The original bill amounted

to 1636.05. The Selby Smelting and Lead Company at

that time, taking into consideration some materials sup-

plied by the mint to the Selby Smelting and Lead Com-

pany on the same date and was indebted to the mint

in the sum of ^98.37. Enough of the items of this orig-

inal bill were selected from this original bill to foot

up an actual value upon |498.37. The bill for $498.37

was marked "paid," and we secured from the mint a

corresponding voucher signed by its superintendent that
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in exchange for old material the Selby Smelting and

Lead Company had received from the mint that amount

of money. I have that voucher. It is here in court.

Counsel for the prosecution here shows the witness a

paper and asks him what it is. The witness states it is

simply an' acknowledgment by the superintendent) of the

mint that he received from the Selby Smelting and

Lead Company lead pipe and sheet lead to the value of

^98.37 in full settlement for exchange of old lead.

That is the substance of it. That has reference to the

one first exhibited to me, the voucher of the 13th of

March, for a total amount of |498.37. That amount

and this first amount are identically the same. The

first one 1 see, is this marke^l "correct, Frank A. Leach,

Superintendent." That is evidently a vise on the part

of the superintendent and I recognize it as his hand-

writing. The next one is one in red ink, "Voucher void

with Cashier." It is not signed, but I know that to be

the handwriting of Mr. Walter N. Dimmick. That was

not on the bill when I handed it in. The next one is

"Received March L^th. 1900, J. G. Messer, storekeeper."

I know nothing of that handwriting. Undoubtedly that

indicates that the goods were received by the store-

keeper. Then there is a stamp, "Paid March 26, 1900,

Selby Smelting and I^ead Co., per 11. B. Underbill, Jr.,

Secretary." That was signed by H. B. Underbill, Jr.,

Secretary, in my presence. I know it to be his hand-

writing and I know it to be signed on that date. He

was at that time and still is the Secretary of the Selby

Smelting and Lead Company.
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Counsel for the prosecution thereupon offered in evi-

dence said papers identified by the witness, first offer-

ing the bill for $498.37. Thereupon counsel for the de-

fendant made the following objections:

Mr. COLLINS.—If the Court please, we at this time

object to that paper, being a voucher for $498.37, be-

cause it appears affirmatively from the evidence pro-

duced here by the prosecution that that claim thus evi-

denced by that paper was never at any time paid, that

it was merely an offset at the most, intended to balance

accounts and that no money was received upon it by

anybody, and therein I insist consists a fatal variance

between the proofs and the averments of this indict-

ment. In alleging in this indictment the scienta which

is an essential element of this offense and according to

the language of the statute they have described to this

court the character of the knowledge possessed by the

defendant, to wit: that he knew this claim had been

paid in coin, that the Selby Smelting and Lead Com-

pany had received so many dollars, $498.37, in current

coin or in money, and that it had been thereby paid.

Throughout this indictment from beginning to end is

the allegation that the claim had been paid by the de-

livery of money to the Selby Smelting and Lead Com-

pany to the full satisfaction of this claim. It tran-

spires from the testimony of this witness that nothing

of the kind occurred. It transpires that there was no

payment. It transpires that no money passed to the

Selby Smelting and Lead Company. That beingi so,
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then the intent as specified in this indictment falls nec-

essarily, and the government has produced here as proof

of the intent evidence that is a total and fatal variance

with the averments that I have read to your Honor

from the indictment. I submit therefore the objection

that this voucher offered by the prosecution is irrele-

vant and immaterial, that it is further, incompetent,

and that mo foundation has been laid for its admission.

The COURT.—The objection will be overruled.

That to said ruling of said court the said defendant

then and there duly excepted. Thereupon the docu-

ment and paper was by the court admitted in evidence

and marked "United States Exhibit No. 1."

The witness read said Exhibit No. 1 to and in the hearing

of the jurors, which said Exhibit No. 1 is as follows:

United States Exhibit No. 1.

"San Francisco, Cal., 13 March, 1900.

United States Mint, San Francisco,

Order 651.

Bought of Selby Smelting and Lead Co.

lbs. @
2 pes 12 lb Sheet Lead 4' 0"x 8' 2" 791

2 pes 12 lb Sheet Lead 3' 6"xl2' 1" lOGO

2 pes 12 lb Sheet Lead 3' 9"xl5' 0" 1328 •

1 pc 12 lb Sheet Lead 5' 9"xl5' 0" 1027

2 pes 12 lb Sheet Lead 8' 2"x 4' 0" 791 4997 He 374.77

1 reel 2 lb AA Lead pipe 50 feet 463
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2 reel 1 IbAA " 120 feet ea 1448 1911 7c 133.77

508.54

Less 2^ for Cash 10.17

498.37

Keceived March 15th, 1900.

I. G. MESSEE,

Storekeeper.

Correct

:

FRANK A. LEACH,

Superintendent.

Paid March 26, 1900.

SELBY SMELTING & LEAD CO.

Per H. B. UNDEKHILL, Jr.

Secy."

The bill goes on further to specify the items

:

1 reel 2'' AA lead pipe, 50 ft 463 lbs.

2 reels 1" AAA lead pipe, 120 ft. each 1448 lbs

Giving a total of 1911 pounds of pipe, which, at 7 cents

a pound, gives a value of |133.77. The A^lue of the sheet

lead added to the value of the lead pipe, makes a valuation

of $508.54. Deducting 2 per cent for cash, or |10.17, makes

a net valuation of |498.37.

The stamp endorsement reads as follows : "Paid March

26, 1900. Selby Smelting and Lead Co., per H.B. Under-

bill, Jr., Secretary"
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Counsel for the prosecution thereupon ofifered in evi-

dence the bill specified as the bill of March 13, 1900, for

an amount of $137.68, the bill that the witness has men-

tioned; to which the defendant thereupon then and there

duly objected upon the ground that the same is immaterial,

irrelevant and incompetent and no foundation laid for its

admission. The court overruled the objection, to which

ruling the defendant then and there duly excepted. The

document was then admitted in evidence and marked

"United States Exhibit No. 2."

Counsel for the prosecution thereupon offered in evi-

dence the bill dated March 24, 1900, for an aggregate

amount of $108.99, to which the defendant then and there

duly objected upon the grounds that the same is immate-

rial, irrelevant and incompetent, and no foundation has

been laid for its admission in evidence. The Court over-

ruled the objection, to which ruling the defendant then

and there duly excepted. The document was thereupon

admitted in evidence and marked "United States Exhibit

No. 3."

Theapeupon counsel for the prosecution offered in evi-

dence a receipt dated March 27th, 1900, signed by Frank

A. Leach, superintendent of the United States Mint. A
receipt to the Selby Smelting and Lead Company, for the

amount of material mentioned; to which the defendant

thereupon duly objected upon the grounds that the same is

immatn^rial, irrelevant and incompetent, and no founda-

tion has been laid for its admission, and upon the further

ground that it varies from the averment of the indictment.
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The Court overruled the objection, to which ruling the de-

fendant then and there duly excepted. The paper was

thereupon admitted in evidence and marked "United States

Exhibit No. 4."

The following question was thereupon asked the wit-

ness by the counsel for the prosecution, viz.

:

Q. State more explicitly whether the Selby Smelting

and Lead Company received payment of this |498.37, and

how it received it.

A. It was not a payment in coin. It was simply an

exchange of vouchers. That is the substance of this trans-

action to which you refer. It was an exchange of vouchers

and represented bona fide material. That material was

actually exchanged and delivered on each side, one to the

other.

Cross-Examination.

On cross-examination by defendant's counsel, the wit-

ness testified as follows

:

This splitting of the demand in concentrating the mat-

ter, as I have stated, was done at the instance of Mr. Dim-

mick, the defendant, primarily, so far as my knowledge ex-

tends. I was a witness before the United States Com-

missioner, in the matter of the United States against Dim-

mick. I rem'ember very distinctly my testimony, and I

know it is absolutely consistent with what I am saying

now. I there testified as follows, and it is perfectly correct,

viz. : "The second and fourth, fifth and sixth items on our

original bill for sheet lead and the first and third items
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on our orij^inal bill for pipe were consolidated into this

performa amounting to $498.37. They were consolidated

in that way, and it so happens that the calculation will

figure out. Those items figured on our original prices

would actually amount to $498.37. The first item of sheet

lead on our original bill of March 13th, and the second and

fourth items of pipe on our original bill of March 13th,

when figured at our original prices will amount to exactly

1137.68. It was explained to be at the time, by Mr, Leach,

over the telephone. This bill was made up with the other

bill at the time I have stated under this arrangement that

I have stated that Mr. Leach requested. He made that re-

quest himself. My impression is that I was exceedingly

busy and I was delayed, I think, a day. Mr. Leach, him-

self, then, I think, within twenty-four hours called me

up on the telephone with a request to give it my attention.

I think that was the occasion of his speaking about it. He

made some statements fui*ther simply to the effect that it

would oblige them if it could be done in this way, that it

would facilitate their bookkeeping. I want to get this

thing accurate, because I don't wish to put Mr. Leach and

Mr. Dimmick in a false position to one another. I say

Mr. Leach made that requiest, yes, sir. He was the super-

intendent at that time of the United IStates Mint, San

Francisco."

(j. Calling your attention to the exhibit in evidence

which 1 understand is designated as "United (States Ex-

hibit 1,'' this voucher or bill for $498.37, or, 1 should say

498.37, there is no dollar mai'k to it, calling your atteu-
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tion specifically to this endorsement on the faee of this

bill, "Paid March 26th, 1900, Selby Smelting and Lead Co.,

per H. B. Underhill, Jr., Secy." I understand you to say

that no money was paid on that bill at all?

A. That is correct ; no money was paid. And this bill

of $498.37, and another bill went to make up a sum total of

636.05 which was the sum total of the original bill pre-

sented by the Selby Smelting and Lead Company on the

13th day of March, 1900, for material then and there fur-

nished the United States Mint. The material was sheet

lead and lead pipe. That was furnished the United States

Mint at the request of the mint authorities, by the Selb;)

Smelting and Lead Company. It was furnished on the

13th of March, 1900. It was all furnished at one time. I

can't give you the exact dates as to how long subsequently

I was requested to split that demand in the manner I have

indicated and make out separate vouchers, among which is

"United States Exhibit 1" ; approximately, I should say it

was about the 20th, about a week later when this first re-

quest came in, in Mr. Dimmick's handwriting. That was

the first time. That was not the day that Mr. Leach made

a similar request to me. I don't so recollect. There may

have been some requests of that kind over the teephone.

I do not now recall it. I recall a request having been

made by Mr. Leach that this transaction be consummated

in this way, but it was subsequent to the pencil notation

of which I speak, and which was in the handwriting of Mr.

Dimmick. I think it was about two or three days, per-

haps; not very long; two or three. I do not recollect
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whether there was a letter accompanying that pencil no-

tation and signed by Mr. Leach in reference to this matter.

I think there was. I am not positive. I don't know what

became of the letter. I know what became of all those

documents. They were sent back to the mint. I don't

know in whose custody they are. I sent them back to the

mint. I put them in the mail and addressed the envelope

to Hon. Frank A. Leach, I think, I am not positive

whether I addressed it to Mr. Leach or Mr. Dimmick. The

postage was prepaid. This "United States Exhibit No.

2," which purports to be from the Selby Smelting and Lead

Company and addressed to the United States Mint at

San Francisco, for |137.68, and marked "Paid March

29th, 1900, Selby Smelting and Lead Co., per H. B. Under-

bill, Jr., Sec3'," is the other portion of this claim into which

the |600 claim Avas divided; that is, the balance of the

original bill; that was paid, this "United States Exhibit

No. 2" was paid under date, and it is so stated. On the

29th of March, 1900, paid in coin. There was another

bill paid at that time by the mint to the Selby Smelting

and Lead Company for materials furnished. The bill is

dated March 24th, 1900, for |108.99. That was paid in

coin at the same time.

Q. I notice on this "United States Exhibit 1," a state-

ment as follows : "Less 2 per cent for cash, f10.17." Does

that in any way afiPect your testimony with reference to the

fact that there was no money paid on that account?

A. Absolutely it has no effect whatever ; it is no indica-

tion that there was any cash paid, less 2 per cent for cash.
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The purpose for putting that there, "less 2 per cent for

cash" is simply a trade custom.

Kedirect Examination.

On redirect examination the witness testified

:

I gave the following testimony before the United States

Commissioner in the case of the United States against

Dimmick, viz. : "About the 25th of March, perhaps the

24th, 1900, at any rate it was shortly prior to the 26th

of March, one or two days, perhaps three or four, I could

not tell you which, I was very busy at the time, and could

not give the matter instant attention. I received from the

mint a communication, I think it was written in pencil;

I think it was in Mr. Dimmick's handwriting." I recollect

that perfectly. That was part of my testmony. I also

testified as follows at that time. "The first intimation of

a desire to do this this way, was this pencil notation. I

think it was in pencil. It may have been in ink. I think

it was in Mr. Dimmick's handwriting. I cannot swear

whether it was or not. My impression is that it is." That

wa» my testimony the same as now. I also testified as

follows: "These words 'less 2 per cent for cash, |10.17'

in no way modifies my testimony as to the nature of the

transaction; in other words, it would have been exactly

the same if I had figured the price say at 7 cents and

taken off 2 per cent. If you ^ill allow me to explain, it is

a simple matter. It is the habit of the trade to give a cer-

tain percentage for cash. Those are our prices, and in

dealing with the mint, we simply deduct the usual 2 per
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cent cash discount, making it net, without further dis-

count."

Counsel for the prosecution thereupon read in eyidence

United States Exhibit No. 2 as follows

:

United States Exhibit No. 2.

"San Francisco, 13 March, 1900.

United States Mint, San Francisco. Your order 651.

Bought of Selby Smelting and Lead Company, office 416

Montgomery Street.

1 pc 12 lb. sheet lead, 5' 9"xl2' 4'', 866 lbs at T^c 64.95

1 coil 1^ lb. AA lead pipe, 20', 146

1 reel 1 AAA lead pipe, 150', 933, 1079 lbs. at 7c.. . 75.53

140.48

Less 2^ for cash, 2.80

137.68"

[Endorsed] : "Correct, Alex. Martin, Melter and Re-

finer. Duplicate on exigency. Received Mar. 15, 1900.

I. G. Meeser, Storekeeper. Approved, Frank A. Leach.

Superintendent. Paid Mar. 29, 1900. Selby Smelting and

Lead Company, per H. R. Underbill, Jr., Secy."

Counsel for the prosecution thereupon read in evidence

United States Exhibit No. 3; it is as follows:
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United States Exhibit No. 3.

"San Francisco, Mar. 24, 1900.

The U. S. Mint at San Francisco. Your order. Bought

of Selby Smelting and Leal Company, office 416 Montgom-

ery Street.

2 pes. 8 sheet lead, 5' 6"x7', 626 lbs. at 7.50 46.95

1 reel 1 AAA lead pipe, 150', 918 lbs. at 7.00 64.26

111.21

Less 2^ 2.22

108.99"

[Endorsed] : "Duplicate. Received March 25th, 1900. I.

G. Meeser, Storekeeper. Correct, Alex. Martin, Melter and

Refiner. Approved, Frank A. Leach, Superintendent.

Paid, Mar. 29, 1900, Selby Smelting and Lead Co., per H.

B. Underbill, Jr., Secy."

Counsel for the prosecution thereupon read in evidence

United States Exhibit No. 4. It is as follows:

United States Exiiibit No. 4.

The Mint of the United States at San Francisco, Super-

intendent's office, March 27th, 1900. Received of the Selby

Smelting and Lead Company, sheet lead and pipe as per

invoice of March 13th, 1900, to the value of $498.37 (being

$508.54 less $10.17 cash discount) in full settlement for

exchange of old lead.

( Signed

)

FRANK A. LEACH,

Supt. U. S. Mint."
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Thereupon counsel offered in evidence the following bill,

to wit:

United States Exhibit No. 5.

"San Francisco, Cal., 13 March, 1900.

United States Mint, San Francisco. Kefinery Order

651. Bought of Selby Smelting and Lead Company, office

416 Montgomery Street Delivered by L. G. Grant to the

Mint.

lbs.

1 pc 12 lb Sh^et Lead 5' 9"xl2' 4" 86G

2 pes 12 lb Sheet Lead 4' 0''x 8' 2'' 791

2 pes 12 lb Sheet Lead 3' 6"xl2' 4" lOGO

2 pes 12 lb Sheet Lead 3'9"xl5'0'' 1328

1 pc 12 lb Sheet Lead 5' 9"xl5' 0" 1027

2 pes 12 lb Sheet Lead 8'2''x 4'0"' 791 5863 7i 439.73

1 reel 21b AA Lead pipe 50 ft 463

1 coil U AA Lead pipe 20 ft 145

2 reels 1 lb AAA '' 120 ft. ea. 1449

1 reel 1 lb AAA " 150 ft. ea. 933 2990 7 209.30

649.03

Less 2 per cent for cash 12.98

636.05"

[Endorsed] : "Triplicate."

To which evidence the defendant then and there duly

objected upon the grounds that it is immaterial, irrelevant,

incompetent, and no foundation laid for its admission.

The Court overruled the objection, to which ruling the

defendant then and there duly excepted.
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The paper was then admitted in evidence and marked

"United States Exhibit No. 5."

The witness continuing, testified: At no time after

April first 1900, did anyone bring or tender any money

to the Selby Smelting and Lead Company, on this bill

of 1498.37.

And further testified as follows: Mr. Dimmick was not

authorized by the company or requested by the company

to collect 1498.37 in money. He never brought nor

offered to the company $498.37 in money at any time.

No such thing occurred about the 1st to the 7th and 8th

of April, 1900, or at any other time.

Q. I will ask you. whether or not, the transaction you

have named here, closed that entire transaction and

settled those respective bills?

A. You mean the transaction of $498.37?

Q. Exactly. A. Certainly.

Q. After the 26th day or the 27th, as it may be, of

March, 1900, had the Selby Smelting and Lead Company

made any demand for any amount, or any part of that

$498.37 bill?

A. Not on that series of transactions.

Q. That closed the transactions?

A. That series of transactions, yes.

Mr. COLLINS.—Q. Do you know whether or not the

defendant took that money, $498.37, and returned it to

the United States mint, to the cashier, Mr. Cole.

A. I don't know anything about it.
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Q. Now, Mr. Gray, I call your attention again to this

testimony which you gave before the United States

Commissioner, and ask you if this was the testimony that

you gave there:

"Q. This bill was made up with the other bill (refer-

ring to United States Exhibit No. 1) at the time you

stated under this arrangement, that you have stated, Mr.

Leach requested?

A. Yes, sir, he made that request himself."

Q. Is that your testimony?

A. I presume so; I know no reason to the contrary.

TESTIMONY OF FRANK A. LEACH.

PRANK A. LEACH was called as a witness for the

United States, and being duly sworn, testified as follows,

on his direct examination by the prosecution:

I reside in Oakland, Alameda County. I am, and for

some years have been, superintendent of the United

States Mint at San Francisco. I was such in March,

1900. I know Walter N. Dimmiek. From September

1st, 1898, to September 1st, 1899, he was cashier of the

mint. Then subsequent to that time until July 3'lst,

1901, he was chief clerk of the mint. I remember the

transaction with the Selby Smelting and Lead Company,

which occurred, or which was settled, about March, in

the year 1900.

Q. I will ask you, Mr. Leach, if you will kindly take

Exhibits 1, 2, 3 and 4, which I believe are lying here,

and I will ask you if you will kindly have reference to
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those Exhibits, and state to the jury and the Court, the

facts of that transaction with the Selby Smelting- and

Lead Company, how it wa« conducted, how it was done,

and the result of it?

A. About somewhere between the 13th and 16th of

March, a bill, of which this is a copy, amounting' to

1636.05, was rendered to me as superintendent of the

mint, and I found that it was not as I desired it, as at

that time we had a credit

—

Q. (Interrupting.) When you say "we" what do you

mean?

A. I mean the United States Mint.—We had a credit

with the Selby Smelting and Lead Company to the

amount of |498.37, which arose from a series of trans-

actions had with them in supplying old lead, lead bullion,

which had been sent up there to be refined, and parting

what precious metals would be in it, and they would

return the precious metals to us and give us a credit for

the amount of old lead recovered, and in this way, on

the 13th of March, we had a credit of |498.37, which by

my agreement with the managers of the Selby Company

was to be exhausted in furnishing us with new lead.

About that time, or rather on the 3d of March, I caused

to be ordered a lot of lead pipe and sheet lead, which was

delivered to the Mint on the li5th of March, and the

amount of that bill was |636.05. I called Mr. Dimmick's

attention to it, and told him that that was not in accord-

ance with our understanding with Selbys. That they

should have rendered two bills, one exhausting this
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credit, and then another bill in excess of that credit,

which should be paid in cash. I told him he must go

down and see those people, and have the bills separated

accordingly, that they make out two bills, one exhaust-

ing the credit of |498.37, and make out a bill for the

balance of $137, which we would pay for in cash.

After keeping the bills a little while, perhaps a few

minutes, or half an hour or so, Mr. Dimmick came in to

me and said: "Here is a strange condition; I find on

examination some five items, which, taken from this

bill of $636.05, would exactly make the amount, $498.37,

so it is an easy matter to have the bill divided." I

said. "Very well, call the attention of the Selby people

to it, and have the bill made out as requested, and recit-

ing the $498.37 bill, and then when we receive the other

let that go through the usual course and be paid for in

cash." That conversation with him. I think, took place

about the 20th of the month. Two or three days after-

wards, not hearing from them. I called up ilr, Oray

myself over the 'phone, and asked him if he would not

hurry up that bill, I wanted to get that old account M'iped

off as at that time we were making considerable repairs

in the refinery, and ordering considerable lead and pipe,

and I was afraid that if we didn't get that out of the

way, wiped off, that these subsequent orders I was giv-

ing, might confuse the account. He attended to it then

quite prompth'. The bill came up. He sent the original

bill of $636.05. and had the bills divided as we desired.

1 think there was a note with it inquiring if it was
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satisfactory. It was satisfactory, and I think I person-

ally destroyed the original bill for fGSB.OS. I gave the

bills to Mr. Dimmick—I sent them back then—they were

not receipted—to have that bill receipted, because it

closed the transaction. They had value received for it in

old lead. The next day, or that day, I don't remember now

w^hich, the bill came back receipted, and a request that

we give them a deceipt for the lead, showing that we

had received this new lead in exchange for the old lead.

I caused this receipt to be given to them, which reads:

"Received of Selby Lead and Smelting Company the

sheet lead and pipe as per invoice of March 13th, 1900,

to the value of |498.37, being $508.54 less $10.17 cash

discount, in full settlement for exchange of old lead."

Then it is signed by me as superintendent. I had a copy

of that receipt made, and also a statement

—

Q. Is this what you allude to? (Handing.)

A. Yes, sir; I have this statement made and type-

written: "March 27th, 1900. On March 13th, 19O0, I

caused some 6,160 lbs. net (6,490 lbs. gross) of old lead,

to be sent to the Selby Smelting and Lead Company, to

be re-rolled for the Mint, and resulting in a credit of

$308.30, which amount, together with a balance of

$190.07, from the former credit, was applied in full settle-

ment of the attached invoice of March 13th, 1900." You

see those two items make exactly $498.37. That explana-

tion and description of this bill for $498.37, together with

a duplicate receipt here, I pinned to this voucher and

handed it to Mr. Dimmick, and told him to tile them
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away. Those are the identical papers which I caused to

pinned to that voucher and filed them away.

Q. They are each dated March 27th, 190O, and with

the permission of the court, I will offer these papers,

which the witness has just read, in evidence, and ask

that they be marked as exhibits.

Mr. COLLINS,—I object to each of them specifically

and separately, upon the ground that each is irreleTant

and further, that each is incompetent, and still further,

there is no foundation laid for the admission of the

evidence.

The Court overruled the objection, to which ruling

the defendant then and there duly excepted. The docu-

ments were then admitted in evidence and marked

"United States Exhibits 6 and 7" respectively,

Q. Another question in that regard: State whether

or not Mr. Dimmick knew of this part of the transaction

in that particular.

To which question the defendant then and there duly

objected on the ground that it is incompetent. The

court overruled the objection, to which ruling the de-

fendant then and there dul}^ excepted. The witness an-

swered the question by saying that he certainly did.

(}. State whether or not he had knowledge of this

memorandum or statement of the fact which you have

just identified as being subscribed in your handwriting,

to which question the defendant then and there duly ob-

jected, on the grounds that the same is incompetent and

irrelevant and no evidence has been laid for it. The
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Ck)urt overruled the objection and the defendant then

and there duly excepted to the ruling. The witness an-

swered the question as follows: "He had possession of

them; I handed it to him; he had charge of the bills, and

put them away. It was part of his duty in his capacity

as chief clerk in that mint to have charge of such papers

as I referred to, and these papers, I say, were so referred

to. I do not know of any further explanation that I can

make, in regard to the bill."

Q. There is one thing you did not make quite clear to

my mind, Mr. Leach. When this bill, Exhibit 4 or Ex-

hibit 5, whichever it is, came back to you for $636, and

some cents, how did you communicate to the Selby Smelt-

ing and Lead Company the fact that you desired that bill

divided, and made into one bill of $498.37, and the bal-

ance to another bill to be paid in cash.

A. I requested Mr. Dimmick to see them and have it

done. He showed me how it would be done very easily

and I told him to carry out that suggestion and so instruct

the Selby Smelting and Lead Company. Afterwards. I

supposed Dimmick and myself had a conversation about

that, undoubtedly we did have. I don't remember the con-

versation. I think I asked him once or twice if he had

got the bills back. Not hearing from the Selby Smelting

and Lead Company in the course of two or three days, I

called ^Ir. Gray up over the telephone* and asked him to

hurry the matter up.

Q. What was the general nature of the duties pertain-

ing to the office of chief clerk of the United States Mint?
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A. He is practically assistant superintendent. He is

acting superintendent in my absence. In the ordering of

supplies, he performs duties. When this bill came back,

or these bills came back, Exhibit 1. for 1498.37, and the

other bill for a smaller amount, I gave a receipt and took

the receipted bill; that is correct.

Q. State whether or not that was a Unal settlement

and close of the transaction involved in those bills?

A. Yes, sir, it closed up that transaction in old ma-

terial, wound that up for that time, up to that period. I

did not at any time authorize Mr. Dimmick to present

this Exhibit One to Mr. Oole, the cashier, or to anyone

else for payment. When I made this memorandum and

a copy of the receipt, I had given, and pinned those two

papers which are now Exhibit No. 1 in this case. I gave

the documents thus pinned together, to Mr. Dimmick in

his official capacity. They were kept after that in his

room, in his office, in an envelope. They were filed away.

Q. State whether Mr. Dimmick was fully aware of

that entire transaction up to the time of his settlement.

To which question the defendant then and there duly

excepted, on the gTound that the same is incompetent

and calls for a conclusion of the witness. The Cburt

overruled the objection to which objection the defendant

then and there duly excepted. And the witness answered,

"He certainly was."
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Cross-Examination.

On cross-examination by the defense, the witness testi-

fied, as follows: When this matter of splitting up this de-

mand was called to my attention, this |600 demand, it

was pointed out to me how it could be done; there was no

objection made to the method of doing it. It certainly

was found to be a correct m'ethod of settling up that

transaction and dividing up that claim.

Q. You were a witness before the Commissioner,

weren't you ? A. Yes, sir.

Q, As this is somewhat lengthy, I will read from this

transcript and ask if this is the testimony you gave on

that occasion, with reference to the manner in which this

transaction arose, the origin of this transaction: ''Q.

Will you kindly detail, without the necessity of asking

questions, and as briefly as possible, the entire transac-

tion from beginning to end, simply stating the facts and

not any impressions or opinion, and just state the facts

as they transpired between them and yourself, if you

please? A. As preliminary to that, I think I ought to

make some explanation, so that it will make this thing

clearer, of the matter that existed in relation to the old

material account with the Selby Company. Q. Any-

thing that will tend to clear up this matter, certainly.

A. We accumulate considerable sheet lead and lead

pil)e in the course of operating the institution, the refin-

jery department, and that lead becomes more or less im-

pregnated with precious metals. It had been the custom

^or many years, to sell this old lead to junk dealers.
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When this Klondike business came, which larjjelT in-

creased the refinery operations, of course there was a

greater amount of this lead. I conceived the idea that

,we might recover the precious metal contained in this old

lead, for the benefit of the government, and at the same

time save the lead. I consulted Mr. Ralston, of Selby &
Company, and he said it was a feasible proposition; that

,they would refine this lead and return us all the bullion,

^even though it did not contain more than three dollars

worth to the ton of silver, and would give us credit for

the amount of lead recovered which we would exchange

for new material. It was my understanding with him

that this account should be kept separate from our regu-

lar parchase account. It must be understood that we

buy more goods of them than this old lead would amount

to, and as this old lead business would be entirely a mat-

ter between my office and the Selby Smelting Company,

and the purchase account would have to be of record and

go through the cashier, I wanted them kept separate.

But through some oversight or other on their books this

account went into the lead account he had with the mint,

that is, the regular purchase account—it weiit in; after

returning us the precious metals of gold and silver they

would credit up to us the value of the old lead. On my

account I have it as follows: We made the first shipment

of old lead to them in November and received back some

three or four hundred dollaa'S worth of gold and silver,

and received a credit of $411.39. On December 22d we
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put some new material to this account, which reduced our

credit for old material to $190.07.

Q. What did that purchase amount to that you have

a note of there? A. |221.32. On March 13th, follow-

ing, we sent for some more old lead resulting in a further

credit of P08.30, increasing our credit on the old mater-

ial account to |498.37, which was the amount of this bill.

Q. The amount of the bill United States Exhibit "A,"

—and that is now United States Exhibit No. 1?

A. The amount of that bill. That was the time that

returns were made to us, gi%'ing us this credit of |308.30,

which made our credit |498.37, and about that time I

ordered the further sum of |636.05 worth of new material.

Instead of the bill coming up to the office, to the mint,

divided so" that part of the bill would exhaust this

credit, it came up in one ibill, the amount of f636.05.

Q. Have you that bill with you, the original?

A. No, sir, not the original.

Q. Have you searched for the original, Mr. Leach?

A. Yes, sir.

Q. And made every reasonable attempt to get it?

A. Yes, sir.

Q. And you have failed to do so? A. Yes, sir.

Q. But you say you have a copy of it?

A. Yes, sir.

Q. How did you procure that copy, how was that copy

made out?

A. I went to Mr. Gray, the accountant there, and re-

quested him to make a triplicate.
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Q. Of that identical bill? A. Yes, sir.

Q. And that is it, is it?

A. Yes, sir, as I desired to have this old lead account

cleared up and not running with the other account

—

Q. (Interrupting.) That is, you mean the account

which amounted to |498.37.

A. Yes, sir. I called Mr. Dimmick's attention to it,

and told him that we must have this fixed.

Q. And when did you do that, JNIr. Leach?

A. As soon as the bill was rendered to us.

Q. At what date was that?

A. Possibly it was the 13th, or somewhere along there,

about—in March.

Q. Somewhere about the 13th or 14th of March?

A. Yes, sir.

Q. Could it have been somew^hat later?

A. Oh, it might have been some days later, but most

likely it was the 12th or 13th of March.

Q. You called his attention to this bill, and what trans-

pired; just pursue your narrative.

A. I called his attention to the matter and said I was

desirous on my part of having this bill so separated that

so much of it as would exhaust that credit of old material

and wipe that out should be so applied, and then let them

make a bill for the balance, which we would pay. After

retaining the bill for some little time, it may have been

half an hour or an hour or so he came into my office and

said, after looking it over he was able to find a number of
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items that would exactly balance the amount due us from

Selby for old material.

Q. Who said that? A. Mr. Dimmick.

Q. He said it would exactly balance, did he?

A. Yes, sir. I requested him to take out the items

—

Q. Interrupting. ) What was the balance that he ga^t

you at that time. A. The balance?

Q. Yes, sir. A. |137.

Q. One hundred and thirty-seven dollars and sixty-

eight cents, wasn't it? A. |137.68.

Q. That balanced that amount for the purpose of mak-

ing it $636.05?

A. $498.37 ; I requested him to point out to the Selby

people how the bill could be fixed, and that they make out

two bills for this one, the one for the old material account,

so I could file it away with my papers relating to this

transaction, and then let the bill of $137.68 take its usual

course.

Q. That is, be paid for in cash? A. Yes, sir.

Q. The other would be balanced upon your books with

the Selby Smelting and Lead Company? A. Yes, sir.

Q. And the other $137 bill you would pay off in cash?

A. Yes, sir.

Q. What transpired after that?

A. The bill came back as requested, in a few days.

Q. In its present form as you see it there?

A. This is the bill, and I have seen the other one

marked here "United States Exhibit *B," I believe that is

now "United States Exhibit No. 2."
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Q. United States Exhibits "A" and "B" came back in

the forms in which you now see them, did they?

A. Yes, sir.

Q. So far as the amounts are concerned: refer to

United States Exhibit "A," had these words in red ink,

"Voucher void with cashier" been placed there at the time

they were presented to you for approval?

A. N'O, sir.

Q. Did you get the sheet lead which that account calls

for?

A. Yes, sir, all that material was furnished, and that

balanced up the old lead transaction, the old material

transaction to that time. Subsequently there were other

transactions on that same line, but thej^ had nothing to

do with this matter. I can give you details of that if you

desire. This last transaction, you ^ill remember, was on

the 13th of March, 1900, a year ago last March."

Q. I want to know, Mr. Leach whether that is your

testimony? A. It certainly is.

Q. And that represents the facts with reference to the

origin of this transaction?

A. Just as I described it to the jury. There is no dis-

pute and there never was as to the correctness of the

item in that paper United States Exhibit 1. It correct-

ly set for material actually furnished to the mint by the

Selby Smelting and Lead Company and actually received

by the mint. There is no dispute about the amount or the

value, and there never was at anv time.
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Q. This endorsement upon that United States Exhibit

No. 1 to the eff'ect that it was paid and signed "Selby

Smelting and Lead Company." I call your attention to

that. Was that bill actually paid?

A. That was put down there as an evidence that they

had received satisfaction for the account, for the items

enumerated in the bill. I suppose they used that form.

They did not receive satisfaction in money. They received

satisfaction in old lead. One account was set off a*.

against the other to the extent of |498.37, and th!eii the

other balance of $137 accepted by United States Exhibit

No. 2 was paid in March to the Selby Smelting and Lead

Company and paid by the mint. That part of it was a

cash transaction. The other was not in any way, shape or

form.

Q. I ask you whether or not that United States Exhibit

No. 1 was obtained for the purpose of taking the place of the

voucher in part of that large account, $600 and odd. I

call your attention to this testimony which will make it

clear to you: "Q. It was dated the 13th of March, 1900?

would that in any way indicate the date when it came from

the Selbys to your mint? A. No, sir, because it was to

take the place of a voucher; that Avas dated that date and

this was probably made out two or three days later ; it may

have been on the same day ; say within a week." I want to

know whether that is the fact?

A. Yes, sir. that is correct. I don't recollect whether

I sent to the Selby Smelting and Lead Company with this

voucher or this bill. United States Exhibit 1, a letter direct-
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ing them as to how this transaction should be consum-

mated. I did not find any such bill. Mr. Dimmick at-

tended to that. In addition to whatever Mr. Dimmick

did in that matter, and in addition to whatever he wrote

in reference to that matter I did not send a letter accom-

panying the voucher. This matter adjusting this account,

as suggested by Mr. Dimmick, has never been questioned by

anyone; certainly not. It was in point of fact found to

be a correct method of solving that matter entirely.

Redirect Examination.

On redirect examination by the prosecution, the witness

testified as follows

:

Q. At page 120 of this record, Mr. Leach, you testified

as follows: "Q. Did you get the sheet lead which that

account call-ed for?

A. Yes, sir, all that material was furnished, and that

balanced the old lead transaction, the old lead transaction

to that time. Subsequently there were other transactions

on that line, but they had nothing to do with this trans-

action. I can give you details if you diesire. "Mr. Col-

lins.—Q. It had nothing to do with it, you say? A.

Reference was made to that here the other day, Mr, Col-

lins,—If it needs to come out, we will bring it out on cross

examination. It is not proper now," You remember suen

a colloquy, Mr. Deach? A, Yes, sir,

Q. Is that correct? A. Yes, sir, that is correct.



The United States of America. 105

(Testimony of Frank A. Leach.)

On being recalled, the witness testified as follows, in

response to questions put by counsel for the defense:

Q. In your testimony yesterday, Mr. Leach ,this ques-

tion was asked you by counsel on the other side: "Q.

State whether or not that material was actually exchanged

and delivered? A. It was"

Q. On each side, the one to the other?

A. Yes, sir.

Q. What did you mean when you said the material was

exchanged?

A. Lead, there was an exchange of old lead for new

lead.

Q. As I understand it, wasn't this the transaction,

that you sold to the Selby Smelting and Lead Company

a certain amount of old material, say old lead; that far T

am right, am I not?

The COURT,—I think there can be no mistake about

what the witness has testified to. He testified he sold

certain materials to the Selby Smelting and Lead Com-

pany, and that of course the United States Government

had an account against the Selby Smelting and Lead Com-

pany for that amount. They also purchased certain prop-

erty from the Selby Smelting and Lead Company men-

tioned in the bill, and the agreement was that the one ac-

count should offset the other to the extent of |498.37.

Mr. COLLINS.—I am trying to supply some defects in

the record as it has been handed to me. It is not very

clear, the proposition, and I want to get it in as evidence.
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The COURT.—I think it is W17 clear, the transaction

was testified to by all the witnesses.

Q. Mr. COLLINS.—Q. This was what was known as

old material that was sold to the Selby Smelting and Lead

Company?

A. It would come under that head, some of it would

—

not altogether. Sonne of it was lead bullion that would

result in refinerj^ operations from the base metal.

Q. I call your attention to United States Exhibit No.

1, aggregating |498.37 : Was that set off as against the sale

of old material by the mint to the Selby Smelting and Lead

Company?

A. An offset due to the mint arising from that series

of transactions relating to the exchange of old lead for

new lead.

Q. That old lead, as I understand you, to get it right ou

the record, is considered to be old material?

A. Partially so. It is not also considered to be a bi-

product. This old lead came from the mint and was de-

livered to the Selby Smelting and Lead Company on its

purchase. The old lead had been used in the mint opera-

tions, some of it, before the sale to the Selby Smelting

and Lead Company.

Q. I will ask you, Mr. Leach, who had custody and con-

trol of the fund, if anyone, the fund derived from the salt

of old lead and old material?

A. It was the custom for the chief clerk, Mr. Dimmick,

to have it. During this period of time covering the

months of March and April, Mr. Dimmick had the charge,
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control and custody of that fund that was derived from

the sale of old material and old lead. That fund was

kept, I believe, it was his custom to keep it in his safe. It

was kept in that safe in the mint, the oflSce safe.

Q. I want to ask you about this United States Exhibit

1 with reference to that item contained "Less 2^ for cash

$10.17." I want to ask you whether or not in any re-

spect that would indicate that that was a cash transae-

tion? A. No, sir.

Q. But would that show in its face, the fact that that

item was there, would that show that the matter upon its

face, United States Exibit 1, was a cash transaction?

A. It probably would to a person who was not ac-

quainted with the facts of the transaction.

Q. Mr. Leach, are you acquainted with the rule pre-

vailing in the mint with reference to the entry of these

bills at the end of the month, the entry in the record of

these bills at the end of the month, such bills as United

States Exhibit No. 1, assuming for the purpose of my

question that that was a cash transaction. I am only

using that as an illustration? A. I am.

Q. Was there such a rule?

A. That the bills should be entered at the end of the

month ?

Q. Yes.

A. The custom is where a bill is paid, a legitimate bill,

it is generally received with the goods. The storekeeper

endorses on the sole the fact that he has received the

goods. Then the bill goes to the office clerk, who looks



108 Walter N. Dimmick vft.

(Testimony of Frank A. Leach.)

OT^r the computations, sees if they are correct, sees if the

prices agree with the contract, and if found all right he

enters it in what is called the invoice book. Then that

bill is sent to me and I pass upon it and endorse it "cor-

rect," if it is a bill against the general department; but

if it is a bill against the coiners, or metal, or assayers, or

refiners' department, the bill is sent to them before it

comes to me for approval, and then I sign the bill also.

Then the bill is sent to the party to whom it belongs with

a little note pinned on it saying, "Call on such and such

a day and collect your money." The parties come at the

specifi!ed time, or thereabouts, get their money, the cash-

ier enters it up in his cash memorandum-book the fact

that he has paid that bill, then at the end of the month

the bills are apportioned to the various funds and charged

off on the cashier's book and the ledger of the mint.

TESTI^IONY OF W. K. COLE.

W. K. COLE, was called as a witness for the United

States, and being duly sworn, testified as follows on his

direct examination by the prosecution:

I am cashier in the Unitied States mint, and that was

my position on the 7th day of April, 1900. I know Mr.

W. N. Dimmick the defendant at tlie bar, and have known

him for something over tAvo years. He was chief clerk

of the mint on the 7th of April, 1900. On the 7th of

April, 1900, Mr. Dimmick, who was then chief clerk,

brought this bill, United States Exhibit 1, with two other

bills from the Selby Smelting and Lead Company. They
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were duly made out on blanks of the Selby Smelting and

Lead Company's bills, audited and approved "correct"

by the superintendent, which is the usual custom before

the bills are presented to me, and receipted "paid" by the

Selby Smelting and Lead Company, signed by Mr. Under-

bill, the secretary. That is the usual custom with all

bills that are presented at the mint, with a corporation,

they have to be signed by one of the officers. All the bills

previous and subsequent to this are receipted by the

Selby Smelting and I^ead Company. This bill. United

States Exhibit No. 1 is in the same condition now as it was

when Mr. Dimmick presented it to me on the 7th of April,

with the exception that there is written in red ink across

the face of it, "voucher void with cashier." That has been

placed there since it was in my custody. As I stated,

Mr. Dimmick brought this bill with two other bills. This

bill is $498.37. There was another bill for 108.99. The

bill you now hand me, United States Exhibit No. 3 in the

sum of 108.99 is the bill.

Q. I also hand you Government Exhibit No. 2, a bill

in the sum of 137.68, and ask you whether that is the bill

that he also presented with the 498.37 to you?

A. Yes, sir, this is the bill. He came into my office

and brought these bills which make a total of 745.04.

He told me that he was having a little settlement with

Selby and Company in his office, that he wanted the money

to pay these bills. I took the bills, looked over them and

found

—
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Mr. COLLINS.— (Interrupting.) We object to that

as not responsive; the question is, state what the defend-

ant said to the witness.

Mr. SCHLESSINGER.—What was done upon that oc-

casion?

The COURT.—Let him state the w'hole thing.

Mr. SCHLESINGEiK.—Q. What was done?

Mr. COLLINS.—As to w'hat was done, if we go so far

as to reach the proposition of the taking of any money

on United States Exhibit No. 1, we at this time inter-

pose an objection on the ground first that it is irrelevant

and immaterial ; second that it is incompetent, and third

that no foundation has been laid for it,

The COURT.—I overrule the objection.

To which ruling the defendant then and there duly

excepted.

The witness continued and testified: I took the bills

and looked them over and found them to be apparently

correct. The bills, as I stated before, were properly re-

ceipted properly made out, and approved by the; various

heads of the department. I paid him the money. The

usual procedure would have been to enter those bills

immediately in my counter cash-book. That is a small

memorandum book which is kept on my counter for the

payment of bills for the purpose of counting up my cash

at night. Mr. Dimmick made an explanation to me that

some of the funds in different departments were short,

and that we would have to carry some of these bills over
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as cash. He mentioned to me the bills in the refinery

account, and taking- the bills that were paid laying on

the counter in my counter cash-book and selecting

therefrom some fifteen lor sixteen bills, the total of

which were |603.46, he added that to |745.04, making

a total of |1,348.50. This amount he placed on the out-

side of an envelope and put these bills in the envelope,

and told me not to charge the Selby bills in my day-

book, in my counter cash-book, that he would count

them money, counting my cash at night, as cash. The

$603.46 I had already paid and entered in my book. He

took and deducted the f603.46, from the footings of my

total payments in the cash-book. He did this in

his own figures in my book, with the $603.46 and this

1745.04, making a total of |1,348.50, showing that we

had that much cash on hand, or equivalent, but the

bills were in the envelope, and he counted them as a

cash tag. That was his explanation that he made to

me at the time. When Mr. Dimmick presented me

these three bills, one in the sum of $137.68, one in the

sum of $108.99, and the other in the sum of $498.37, he

told me that Selby & Company were in his office await-

ing to receive payment of these bills. When he handed

me this bill of $498.37, United States Exhibit No. 1,

and after he had made the statements to which I testi-

fied, I paid him the money. I paid him on United

States Exhibit No. 1, the bill calling for $498.37. I

paid him thej total of $745.04. That is, I paid him that

total aggregating the amount of those three bills. In
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other words, I paid him |498.37 for United States Ex-

hibit 1, 1108.99 for United States Exhibit 3, $137.68 for

United States Exhibit 2. After I gave him the money

he left the office with it.

Q. "Whose money did you pay to Hr. Dimmick, Mr.

Cole?

A. My duties as cashier of the mint is the custodian

of funds of the United States Government of the United

States mint for the superintendent, and to disburse

them upon the authorization of the superintendent, or

his representative. The money that I paid Mr. Dim-

California.

mick was the money belonging to the United States

Government. At that time I was occupying a position

in subordination to Mr. Dimmick. He was my superior

officer. This payment was made in the United States

mint, in the city and county of San Francisco, State of

(2- How were the bills of the Selby Smelting and

Lead Company for moneys due that concern from the

United States mint usually collected?

Mr. COLLINS.—I object to the question as immate-

rial.

The COl^KT.—I overrule the objection.

To which ruling the defendant then and there duly

excepted.

The witness answered the question as follows: Always

invariiably and at no time but this tim<^ by the repre-

sentative of Selby & Company. The Selby Smelting
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and Lead Company has never requested payment of me

of this bill.

Q. When you paid this bill upon the 7th day of April,

this bill for $498.37, paid to Mr. Dimmick, youii superior

officer, did you notice at the time that it bore on its

face this endorsement, "Paid March 26, 1900, iyelhj

Smelting and Lead Company, per H. B. Underhill, Jr.,

Sec'y." Did you notice that endorsement upon the face

of the bill?

A. I noticed the endorsement "paid" and the signa-

ture, but I cannot remember whether I looked at the

date.

Q. I understood you to say that it had been the

custom prevailing at the mint to have all bills receipt-

ed for in advance ?

A. Yes, sir. I did not at that time observe that that

bill bore an endorsement as having been paid on March

26th, 1900.

Q. I will ask you this question. If you remember

when, this bill for $498.37 was presented, how were these

bills arranged?

A. They were together. I could not say which was

on the outside. The three bills were together

Q. Were they pinned together?

A. No, sir. I remember that he had three bills, and

showed me the amount something like this (illustrating)

and handed them to me. He did not say at the time

who, representing the Selby Smelting and Lead Com-

pany, was in his office waiting to receive payment of
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the bill. He merely said S^lby & Co. The office of the

chief clerk does not immediately adjoin my office. It is

across the corridor, and I could not at that time observe

whether or not anyone was in his room. It was impos-

sible. I recognized that handwriting written across

Government Exhibit No. 1 with red ink, "voucher void

with cashier"; it is in the handwriting; of Mr. Dimmick.

The words were not upon the bill at the time I paid it.

i also testified that Mr. Dimmick said the funds out of

which this bill was to be paid there was short. I have

since the payment by myself of the sum of |408.37,

called for by United States Exhibit No. 1, examined

into the condition of the funds on the 7th day of April,

1901. There was something over $5,000 in the fund out

of which this bill should ordinarily have been paid on

that date. A report as to the condition of the funds is

made to the superintendent, and goes through the chief

clerk's hands to the superintendent. I do not know

that it is made directly to him, but it is made to him

each night because he counts the cash for, the superin-

tendent. Every day a report would go through his

hands to be given by him to the superintendent of the

mint showing the conditions of the various funds. Of

course the report would be made to him for the superin-

tendent. He was acting superintendent. He would

have the knowledge as much as the superintendent.

The chief clerk would count the actual cash on hand at

the end of each and every day's business. There was

no deficit upon that date or at any time closely ap-
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proaching that date in any of the funds out of which

this bill might have been paid. After all the bills had

been charged off, which was done on the 9th—this was

on the 7th—there was something over $10,000 in the

various funds, and over $4,000 in the refiner}' fund.

Q, I understand you to say, ]\Ir. Cole, that you made

no entry in your books at the time of this transaction.

Will you again state to the jurj' why you made no en-

try?

Mr. COLLINS.—I object to the question as immate-

rial, irrelevant and incompetent.

The COURT.—I overrule the objection.

To which ruling the defendant then and there duly

excepted. The witness answered the question as follows:

Mr. Dimmick told me that there was something about

the bill, that they did not know just what the fund

would be charged to, or that there were not sufficient

funds, and temporarily we would place them in the en-

velope, and he would count them as cash until they

made the proper disposition of the bills—thait is, they

would charge them in a proper way. It was an explana-

tion of that kind to me, or otherwise I would have en-

tered it and made a record of it in my book. In paying

out the cash I kept these voucheare so that my cash would

balance, in paying the cash to Mr. Dimmick; those

vouchers were in the envelope in my custody, therefore

making my cash balance; I made my report of cash to

him each night. He counted for the superintendent,

and he counted that as cash. He was the cashier, I
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relieved him of the duties of cashier, and he was made

the chief clerk. I knew him prior to that time prob-

ably five or six months. I assumed the office September,

1899, and this was in April, 1900.

Cross-Examination.

On cross-examination by the defendant's counsel, the

witness testified as follows:

On the occasion I have mentioned I paid to Mr. Dim-

mick on the three vouchers I have mentioned the sum

1745.04. I do not know what became of the money paid

on these vouchers other than United States Exhibit 1. I

could not say whether those bills were paid. I was a

witness before the commissioner, and I testified ais fol-

lows: "Q. Do you know what became of the other two

amounts besides the $498.37? Do you know what the

defendant did with those that is |108 and $137? A. I

know nothing' further than that the bills that he got

the money for were charged off in the regular way of

business, and he must have paid those bills. Q. He
didn't bring you back the money for those two? A. No,

sir. Q. Yuu say those bills must have beenj paid? A.

Yes, sir. Q. Those bills are the bills marked United

States Exhibit 'B'—they are marked here United! States

Exhibits 2 and 3? A. Yes, sir. Q. Charges against

the United States? A. Yes, sir. Q. You say they

must have been paid from the fact that at the end of

that month, the 30th of April,, everything was regular?

A. Yes, sir. Q. And the books showed that the

amounts had been paid? A. Yes, sir."
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I gave that testiruony. I stMed they must have been

paid. I do not know of my absolute knowledge that

they were paid. I am only stating what I know. The

testimony that you have read to me states the facts. I

do not know what the defendant did wdth this $498.37

that I say I paid to him upon thei date that I have men-

tioned. I do not know whether or not that money was

deposited to the credit of old material fund in his cus-

tody. I do not know anything about that. I do not

know what became of that f498.37. I do not know any-

thing about it. I do not know where it went to or where

it was deposited. I do not know what became of the

money after I paid it to Mr. Dimmick.

Q. You say you do not know what became of the

money after you paid it to Mr. Dimmick? Did you not

receive that money again during that month from Mr.

Dimmick?

A. I do not know that it was that particular money.

Mr. Dimmick on April 30th, 1900, came into my ofi&ce,

and he had been sick. He got out of a sick bed and

came over there, and limped in on crutches. He sat

down on my desk—he first stopped at the warrant

clerk's desk, and talked with the warrant clerk, Mr.

Arms, and then he came over to my desk; he was very

sick and weak, and had to walk with crutches or cane;

I know he was limping. He sat down at my desk and

told me he wanted to pay me back the money on that

Selby bill of $498.37. He took out of his pocket a little

bag containing money and paid me the $498.37, and took
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the voucher back, stating to me that all the other bills

could be charged off in the regular way of business, that

there was something about this bill that I would not

understand. He took the bill and I took the money. He

told me to put it in my cash and have all the other

bills charged off, which we did on April 30th. He then

left the office. And he took with him United States

Exhibit 1, which I surrendered to him upon that occa-

sion. I do not know what he did with it after he left

the oflfice. I did not see it filed in the ofl&ce of the mint

subsequently, and never saw it. That particular vouch-

er was in tlie chief clerk's office. I say that he took this

money out of his pocket. It was in a little bag, this

1498.37. I do not know where that money came from.

I do not know whether it was his money or the money

of the G-overnment. I do not kuow whether or not it

was the money that I had paid over to him on the 7th

of April, 1900. When he visited my officef on the 7th of

April, 1900, he told me that he was having a little trans-

action or a little business with the Selby Smelting and

Lead Company; that they were waiting and he wanted

to pay them this money; as much as to say the settle-

ment was in process.

Mr. COLLINS.—1 want that stricken out, if your

Honor please, "as much as to say the settlement was in

process."
|l

The COURT.—Let it remain. To which ruling the

defendant then and there excepted. The witness theu

continued and testified as follows:
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That is what he said. He was having a little settle-

ment with Selby & Co. in his office, and he wanted the

money to pay them in the course of the settlement. He

said Selby & Co. were in his olfice. He said: "I am hav-

ing a little settlement with Selby «& Co. in my office.

He said nothing further upon that subject; I think not.

The settlement with Selby & Co., and then he made the

explanation why he was getting the money with these

bills.

Q. I have not reached that yet. Did he say he had

a settlement or a little settlement, or a little transaction

with the Selby people? A. I was a little something.

I don't know; a little transaction or a little settlement.

It was a little something. X little settlement or a little

transaction, a little business. He didn't go into details

and say what the business was. I say that he told me

at that time that the funds were short. I testified be-

fore the United States Commissioner and I gave the fol-

lowing testimony: "Q. Do you say that he had no con-

versation with you at all in reference to charging, up to

the Selby Smelting & Lead Company, and thereafter

cashing this liability of theirs? A. All he said was

that he had a little transaction with the Selby Smelting

and Lead Company? Q. He did not mention the

Selby Company? A. Yes, sir; he had a little trans-

action or settlement with the Selby Company. Q. Are

you sure he said settlement? A. He said a little set-

tlement or a little transaction. I remember the 'little'

part—that he had a litth^ business or a little transaction
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with Selby & Oompany. Q. You are not able to say

whether he said settlement or statement, or anything

of that sort? It was a little transaction, or a little busi-

ness, as you recollect it? A. Yes, sir— Q. Did he

go into details and say what that business was? A.

No, sir. Q. You let him have the money? A. I had

the receipted bill, and I paid him the money. Q. By

the receipted bill you mean this voucher, United States

Exhibit 'A'? A. Yes, sir. Q. And receipted 'paid

March 26, 1900. Selby Smelting and Lead Company.

Per H. B. Underhill, Jr., Secy.'? A. Yes, sir. Q. You

knew that Mr. Dimmick was not a representative of the

Selby Smelting and Lead Company, did you? A. Yes,

sir, and for that reason I thought the transaction was

not right. Mr. Collins.—I move that the answer be

stricken out as not responsive to the question. The

Commissioner.—Let him answer yes or no. (Question

read by the reporter.) A. Yes, sir. Mr. Collins.—Q.

You paid this money, as you say, under these circum-

stances, without asking any explanation, without asking

any further question? A. He volunteered the ex-

planation. Q. You paid it to him on that explanation

and without any further questioning on your part? A.

Yes, sir. He made the explanation. Q. The explana-

tion that yoTi stated to us, that is the only explanation

that he made? A. Y''es, sir."

I did give such testimony. I did report this transac-

tion in reference to this voucher. United States Exhibit

No. 1, to the superintendent of the mint. I think I made
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the report the following February. This occurred in

April, 1900, and the following February, 1901, I made

the report to the superintendent. The bills were

charged ojff on the 9th. This was the 7th, Saturday,

and on the 9th we made a settlement for the month of

March. On April 30th the bills tha+ were in the en-

velope were charged off. After Mr. Dimmick had taken

up the vouchers and paid me |198.37, the remaining

bills in the envelope were all entered in the book. It

is a rule in the mint to charge off these bills at the end

of the month. The* regulations at W^ashington gives us

ten days after the close of the month to make our re-

port, charge off all the bills and make our report. Some-

times the bills are charged off on the last and some-

times on the first or second day, wheuever the bills are

all in, but we have to get all the bills charged off before

the 10th of the preceding month. In this instance the

bills in the envelope were not charged off. I said they

were entered in my cash-book. I do not know whether

you confuse the charging off of the bills and entering the

bills in the cash-book. What I have reference to is the

bills that were in the envelope. Including those three

there had been no entry, and when Mr. Dimmick came

and' paid me the money he told me he wanted it in my
cash-book. That was done on the 30th of April,

When I say paid me tlie money, I mean this f498.37.

These bills that I entered at the end of the month, on

the 30th of April, 190O, were the bills I was car-

rying along from the 7th to the 30th of April as cash.
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They were the bills that were in the envelope making

11,348.50 less this $498.37. These bills were entered in

the book. I say that amount was carried in that en-

velope during that period of time as cash. Nw entry in

the counter cash-book of them. The bills were placed

in the envelope on April 7th. Then Mr. Dimmick wrote

on the outside of the envelope $1,348.50, which was the

amount of the bills in the envelope. They; were counted

as cash each night. On April 30th, he brought me back

$498.37, took the Selby & Company's bill, and had me

enter the rest of the bills in the cash-book. Im the

meantime I kept this envelope with these bills enclosed

in the cash blotter in the daily cash-book. In the

blotter, in the cash-book. As I stated, the $003.40 had

been paid and entered in my cash-book on April 7th,

when Mr. Dimmick came in the office. He; deducted the

$003.40 from the totals in the book. The totals in the

book were something like $3,400. After deducting the

$603, it made it appear on the blotter as something like

$2,800. This $603.40 that T had paid in the oi-dinary

transaction of business had been entered up to this time.

By deducting this amount fromi the total, it wiped them

out, and we put them in the envelope. After he bix)ught

me the money on April 30th, when I made the entry, they

all had to be re-entered again on April 30th, which was

done. As to all these other bills, except United States

Exhibit 1, they were paid t(^ the persons who held those

claims against the United States. All the bills Selby &

Company have against the mint are presented to me for
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payment by their messenger. As for the bills that the

mint would have against the Selby Smelting and Lead

Company for old material furnishd by the mint. t\ don't

know who collected those. I was, not the depository for

the funds received on those; bills for old material. That

was in another department, not in my office. It was the

chief clerk's department. I had nothing at all to do

with any moneys derived by the mint for the sale 'Of old

material to the Selby Smelting and Lead Ct)mpany. The

payment of the bills that were presented by the Selby

Smelting and Lead Company were paid to their mes-

senger, Mr. Andre. Outside of the amount I paid Mr.

Dimmick, I think that is the only one that I ever paid

bills to for Selby & Company. These three bills, Ex-

hibits 1, 2, and 3, were apparently correct as all other

bills that I had paid were in their proper form. At the

time I made the payment of those bills I] had no knowl-

edge or belief that they were otherwise than correct as

they appeared to be. Thisi United States Exhibit 1 has

the signature of Mr. Leach, superintendent of the mint,

by way of approval. It has the signature of all the' offi-

cers or the employees of the mint whose signature or ap-

proval was demanded or required. It had those signa-

tures on at the time it was presented to me, and at the

time I paid the money upon it, and that is true of the

other bills, United States Exhibits 2 and 3. I do not

know when the endorsement "void as to cashier" was put

upon United States Exhibit No. 1. The words were not

on the voucher when they took it up upon April 30th,
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so that it was placed there subsequent to the 30th of

April, 1900. I stated that on the 30th of April, 1900,

when Air, Dimmick came and paid or returned this

1498.37 he was then quite sick. He had been sick sev-

eral days; I do not know how long. I do not think it

was more than a week. I cannot estimate the time from

memory without looking at the records. I should judge

it was several days. I could not say whether it was a

week. I testified before the Commissioner as follows:

"Q. Just give what he said to you, that is, what Mr.

Dimmick said to you upon this occasion of the 7th of

April, 1900, and you said to him? A. He said they

were having a little settlement with Selby cS: Company,

that he wanted the money to pay Selby. Q. He said

he wanted, the money to pay Selby? A. Yes, sir."

That testimony is correct. I also testified ou that

occasion as follows: "Q. I am trying to bring out the

conversation, a conversation between yourself and Mr.

Dimmick upon that occasion. He told you we will have

this as cash? A. Yes, sir. Q. In whose favor did he

say? A. The bills were paid, but ho told me not to

charge them off or make the entry until later on until

they would find out the different funds they would

charge them to." That is my testimony, and it states

the fact. I also gave the following testimony befi>re

the Commissioner: "A. (Continuing.) He s;iid they

were having considerable work done, and he did not

think there would be enough money in the funds to pay

it, and we" would probably have to curry them over. He
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said do not make any entry of these bills—he put this

$603, and odd cents in an envelope with the $740, and

some odd cents until later on, and we will count them

as cash each night. In other words, he wanted the

money, he said, to pay Selby & Company, but we could

not charge it off until we found out the different funds

or accounts it would be charged to, and he being—^Mr.

Collins.—(Interrupting.) Just one moment now. Mr.

Woodworth.—Q. Was there anything else said at that

time and place, is that the conversation so far as you

can recall it? A. That is all there was at that time?"

Q. I want to ask you whether that testimony I just

read to you, was that the testimony you gave at that

time?

A. That was all with the testimony preceding it.

Q. I understand: Was that your testimony?

A. Yes, sir.

Q. Is it true? A. Yes, sir.

I also gave the following testimony before the Com-

missioner: "Q. Proceed and tell me all that you claim

he told you at the time he obtained the money on this

voucher, United States Exhibit ^A.' I want all that he

said? A. He told me that he had a little settlement

with Selby & Company. Q. That he had] a settlement

with Selby & Company? A. Yes, sir, he said he had

a settlement in the office with Selby & Company, and

he wanted to pay them the amount of these bills, but

not to make an entry in the book until later on, until

they would figure up how the account stood and they

would know how to charge the different funds, or some-
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thing to that effect. Q. Is that all that was said? A.

That was all—^to that effect. I paid him the money. I

thought it peculiar at the time. (}. Never mind what

you thought, it is not evidence. Was there anybo-dy pres-

ent at that conversation? A. No, sir. Q. Just your-

self and Mr. Dimmick, were the only pei-sons present?

A. My bookkeeper was at his desk, and he and I stood

at the counter where we kept the cash. Q. You say

that was all the conversation that took place—what you

have stated? A. That is all, or to that effect. That

was the excuse he gave me for getting the money. Q.

How do you know it was an excuse? A. It was not

the usual thing for him to do. Q. Did he say it was

an excuse? A. He made it as an excuse. Q. He; did

dot say it was an excuse? A. No, sir. Q. It is your

conclusion it was an excuse? A. He made it as an ex-

cuse. Q. I want to know whether you are testifying

as to what he said. A. He told me that was the rea-

son he was getting the money." That testimony is true.

I also gave the following testimony before the Com-

missioner: "Q. When did you next take these vouchers

out of that envelope? A. On April 30th, when I

charged the bills off. (j. And in charging the bills off,

did you make the entry in the same bO'Ok? A. In this

book. Q. That is your private book that you have

here? A. Yes, sir. Q. Can you tell me now how
many bills or receipts or other papers were put in that

envelope? In other words, can you describe to me what

papers were put in that envelope at the time you de-

posited it? A. The bills with items. Q. Do you know
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what was in it? A. Yes, sir. Q. I want to know its

contents? A. I can tell you. There were nineteen

bills all together, aggregating $1,348.50. Q. Can you

tell me what those bills were? A. Yes, sir. Q. I

want yon to do so. A. Selby Smielting Co., 108.99

ditto, 1137.68; ditto, f198.37; I. S. Van Winkle, |10.73

ditto, 146.54; J. H. Powell, |52.61; James Mix, f37.50

ditto, 152.50; James McClosky, |64.00; John Layton,

160.00; Selby Smelting & Lead Co., |40.43; Baker &
Hamilton, |5.53; ditto, |1.20; ditto, |23.20; ditto, f4.75;

ditto, 121.00; J. H. Powell, $65.76; A. J. Simonson, |18.0{);

Borlander, Perkins & Co., |99.71. That makes a total

of $1,348.50. Q. What part of that list you have read

to me was placed in there at the instance of the defend-

ant? A. All of it. Q. All at the same time? A.

Yes, sir. Q. And it was supposed to represent what?

A. 1603.46, I explained awhile ago were bills that I

had paid and charged off, and a balance |498.37, and

those two bills of Selby & Co., |108.99 and |137.68, which

amounted to |700 and some odd dollars. Q. What

were those bills about? A. Those bills were regular

bills that had been paid. Q. Bills against the govern-

ment? A. Yes, sir. Q. They had been paid? A.

Yes. He said not to charge them off, which we would

have done on April 7th—we would have charged them

off on April 9th. He told me on April 7th to put these

in a cash tag and not charge them off, Q. That wa.s

what he said? A. Yes, sir. Q. That was his lan-

guage? A. Yes, and carry those as cash. And with
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those bills he put this |700 and some odd dollars, on

which he received the money and then put iu the cash

tag^. Q. Which he received from you? A. Yes, sir.

Q. 1700 out of that sum total you have mentioned here?

A. Yes, sir. Q. Did .you pay him any other money

other than that you have mentioned? A, That is all.

Q. And that $700 and odd dollars is credited to what

—these two vouchers and what elese? A. Those two

vouchers are charged off, and the other is not, because

he gave me the money for it. Q. Then the only thing

that you cashed for him is this voucher, 'United States

Exhibit A'? A. No, I cashed the three bills for him.

Q. When you say 'three bills,' what do you mean? A.

The three Selby & Company bills. Q. Indicate what

you mean, so that I can get it in the record? A. The

three Selby & Company bills, one for $498.37, one for

1108.99, and one for $137.68, making a total of 1715.04. Q.

Was that money given to him on that day? A. Yes,

sir. Q. By you? A. Y>s, sir. Q. And you took no

receipt from him? A. No, sir. Q. And that was all

the money that you gave him on that day—is that cor-

rect? A. That is correct." I gave that testimony and

it is correct. It is true.

I also gave the follo^^ing testimony: "Q. Did he say

who was on the outside or in the outer office there, in the

outer room, waiting for the settlement of these matters?

A. No, he said Selby & Co. Q. lie simply said Selby

& Co.? A. Yes. sir. Q. He said Selby & Co. were out-

side? A. He said, 'I have a little settlement wdth Selby
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& Co. outside, and I want this money ; I have a little trans-

action/ and I want to settle with them. Q. I have or

I had? A. I have ? little transaction. As much as to

say that it was in process now. Q. And he tben deliv-

ered these three vouchers over to you, and you paid him

the sum total, as I understand you? A. Yes, and he

took his departure.''' I gave that testimony as to what

occurred there, and it is true. When I say it is true, I

mean that the testimony is true. I did not make any

entry at all of the payment of this $498.37 to Mr.

Dimmick. I did not make any entry at all of the re-

turn of that sum of money by Mr. Dimmick to me.

That 1498.37 was paid by me to Mr. Dimmick out of the

ordinary cash account. The ordinary cash account is an

appropriation by Congress for the expenses of conducting

and running the United States mint. We draw a requisi-

tion once a month for as much money as we will need for

current expenses. No part of this |498.37 was money

coined or minted at the United States mint at San Fran-

cisco so far as I know' There is no record in my oflSce

in respect to old material sold. My office is not concerned

with that.

Eedirect Examination.

On redirect examination by counsel for thie prosecution,

the witness testified as follows:

I gave the folloAAing testimony: "Mr. Collins.—Q. Did

he take the vouchers away with him? A. Yes, sir. Q.

And whiere did it go to, then? A. I don't know. Q.

Did he only take Exhibit 'A,' meaning now United States
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Exhibit 1, the voucher referred to for |498.37. A. Yes,

sir, Mr. Woodworth.—Q. He left the others, did he?

A. Yes, sir. Mr. Collins.—Q. What did this defendant

do with this money that he obtained from you on these

vouchers, if you know? A. I don't know. Q. For all

you know, he paid it out for public purposes? A. I

don't know. He told me he was to pay the Selby Smelting

and Lead Company." I so testified, and it is true.

Q. Mr. Cole, counsel has asked j'ou with reference to

the return of the sum of |498.37 in payment to you of a

sum of 1498.37 on the 30th day of April, 1900. I will ask

you to state to the jury what would havie happened with

reference to that account, United States Exhibit 1, if the

money had not been paid in to you upon that date?

Mr. COLLINS.—I object to the (juestion as hj-pothet-

ical, incompetent, immaterial and irrelevant, and no

foundation laid for it.

The COUKT.—I suppose you have reference to the cus-

tom of the office?

Mr. SCHLESSINGER.—Yes. sir.

The COURT.—I overrule the objection. To which rul-

ing the defendant then and there duly excepted. The wit-

ness then answeped the question as follows:

A. On the last day of the month or the first two days

of the succeeding month, my bookkeeper takes the bills

that T have paid, and entered in my book, and compares

them with the bills of tine chief clerk's office, to see that

they correspond. Then they are charged off, and sent to
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Washington. On the 30th of April, if Dimmick had not

returned that money, the fraudulent bill would have been

discovered. I have reference to the voucher for $498.37.

I mean the transaction would have been discovered, but

by him returning me the money and taking the bill, all

the other bills were charged off in the regular way of busi-

ness. I never requested Mr. Dimmick to give me $498.37.

I did not know anything about the voucher, but what it

was paid legitimately. I never requested the Selby Smelt-

ing and Lead Company, or any one connected with that

establishment to give me |498.37. Mr. Dimmick brought

that money to me voluntarily the last day of the quarter,

the 30th day of April, Mr. Dimmick did not in his con-

versation ^^ith me on the 7th of April, 1900, tell me that

that bill had been settled with the Selby Smelting and

Lead Company by an exchange of material of the 26th

day of March, 1900. I did not know anything about that.

He did not tell me he had any settlement or transaction

with the Selby Smelting and Lead Company looking to the

adjustment of that bill on the 26th of March, 1900. Noth-

ing was said about it at all. It was presented to me in

the ordinary way of payment as though it was a claim that

he was going to pay them the money on. I think Mr,

Dimmick was in tbe mint attending to his duties for sev-

eral days subsequent to the 7th day of April. 1900. I

think he was taken sick some time after that. I do noi

remember just the time. It was some time after that,

though, after the 7th of April, he was taken sick. As 1

testified awhile ago, he was sick a few days, possibly a week
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before April 30tli, Mr, Dimmick told me to make no en-

try in my book of the sum of $498.37.

Recross-Examination.

On recross-examination by counsel for the defense, the

witness testified as follows

:

Mr. COLLINS.—Q. Do you say that the 30th of April

was the end of the quarter? A. I did not say so.

Q. Counsel said so in his question and you said yes.

Mr. SCHLESSINGER.—The end of the month, I mean.

Mr. COLLINS.—Q. This forenoon I asked you the

question whether you could tell us this |498.37 was re-

turned to you by Mr. Dimmick on the 30th of April, was

the sum of money you paid over to him on the 9th of

April, 1900, and you stated you could not. I^t me ask

you further in that respect whether or not you can state

that this money that Mr. Dimmick paid oyer to you on the

30th of April, 1900, this |498.37, was the identical coin,

pieces of money, that you paid over to liim on the 9th of

April, 1900? Can you state that? A. I coiild not txjll.

TESTIMONY OF F. A. LEACH (Recalled for the Prose-

cution).

F. A. LEACH was recalled as a witness for the prose-

cution and testified as follows, in response to questions

put to him by counsel for the prosecution:

This red ink writing upon the face of United States Ex-

hibit 1 is in the handwriting of Walter N. Dimmick, and

I told hm to put it there. I told hiiu that about the 5th
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or 6th of February. I think it was the 6th of February.

It might have been the 5th, of th-e year 1901. I think it

was the 28th or 29th of January, possibly the 1st of Feb-

ruary, that I heard that the voucher had been made use

of. My impression is that it was the 29th of January,

somewhere along- about that time, 1901, this year. I had

a conversation with the defendant in my oflBce and at my

desk, in the United States mint, in this city and county,

in the city and county of San Francisco, and State of Cali-

fornia, on the 5th of February, 1901, There were pres-

ent at that conversation nobody but Mr. Dimmick and

myself. In that conversation we referred to this voucher.

Q. Will 30U kindly relate to the jury that conversation

what you said and what Mr. Dimmick said?

Mr. COLLINS.—I object to the question as irrelevant

and incompetent, and no foundation laid for it.

The COURT.—I overrule the objection. To which rul-

ing the defendant then and there duly excepted. The

witness answered the question as follows : There was con-

siderable conversation preceding the talk immediately in

reference to this matter which is not embodied in the

charges before the Court at this time, and when I referred

to the use of this voucher, I asked Mr. Dimmick how he

justified his use of that voucher. He said in substance

—

I would not undertake to repeat his exact language—as

near as I remember. "Mr, Leach, I do not think there was

anything improper in my use of that. It was not for

my own behalf. It was for the accommodation of tht
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government. You know on the last day of the quarter

I am required to deposit all' of the moneys that come into

my hands for the sale of all old materials and bi-products,

and that quarter came on Saturday, which was March 31st,

the end of the quarter came on Saturday, which you know

was a short business day, and I sold some bluestone to

the Selby Smelting and Lead Company on that day and

did not have time to go dowTi and collect the money, and

I happened to see this voucher lying on my desk," or

"thought of this voucher, and I went into the cashier's

office and raised the money on it," or "collected the money

on it and used the proceeds to make good this deposit

that I was required to make with the sub-treasury on that

day." And he said that he intended to collect the money

in th-e afternoon and take up the voucher on the follow-

ing Monday. I asked him why he did not take up the

voucher on the following Monday, why he let it go till

April 30th. He said, "You remember I was taken

sick on the following Monday and was not able to

get out of bed for some time thereafter." Those state-

ments appeared to me to be true at that timei I remem-

bered about his illness and looked at the diary and saw

it was true about the last day of the quarter coming on

Saturday.

Q. Do you know when that |405 that he spoke of there

was actually deposited?

A. According to his own entries it was deposited in the

follo\\'ing quarter.

Q. The question is when the money was deposited in
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the Sub-Treasury of the United States. Do you under-

stand that?

A. The money for that sale was not deposited until

June 30th. The sale was entered as of being made April

2d, but not deposited with the sub-treasury until June

30th. In fact, Mr. Dimmick was taken ill so asi to neces-

sitate his absence from the mint, or rather, he absented

himself from the mint April 20th. He was not there on

the 21st, did not come back until the 30th of April came,

when he was there for a few moments. Up to the 20th,

from the 1st of April up to the 20th he was there every

day. I have stated all the conversation that I had with

Mr. Dimmick in relation to this voucher. This book you

show me is the register of sales of old material and the

payment of the proceeds into the treasury. It is a book

that is required by the regulations of the United States.

The sale of bluestone amounting to |405.67 which Mr.

Dimmick said he had disposed of March 30th, and he re-

quired the cashing of that bill of |498.37, making good

this money on that, date, March 31st, 1900, but the sale is

entered here by Mr. Dimmick in his own handwriting

April 2d, 1900, which entry is made in the succeeding

quarter to that which he referred to, and the money was

not deposited until .June 30th, 1900. I am reading these

figures from the book. Those entries are in Mr. Dim-

mick's handwriting, and the book was in his custody dur-

ing that time in his capacity as chief clerk of the United

States mint.
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Cross-Examination.

On cross-examination by counsel for the defendant, the

witness testified as follows : June 30th, referred to in my

answer is the end of a quarter, the succeeding quarter to

that of March 31st, and April 2d, is a part of that quarter

ending" June 30th, 1900. I do not think I was absent

from the mint in the month of April, 1900, away upon a

vacation. I am quite sure I was not. I am quite posi-

tive I was not. I remember Mr. Dimmick's illness very

well and distinctly. I remember his being indisposed

three or four days before he left the mint.

Q. Is it not the fact that that illness commenced from

the 9th or 10th of April, 1900, from articular rheumatism,

that he went to the mint for about ten days after this

disease began to manifest itself, on crutches, but sat at his

desk attending to the duties of his office, and then you

advised him to go home for a fcAv days, and that night,

the night of the day you so advised him, he went home in

a carriage, as he could not walk. Do you remember those

to be the facts?

A. Not altogether, not just as you have statied it. I

remember that he was indisposed, and I think that it

was from an attack of rheumatism, so much so that I

urged him to go home and not come to the mint; but about

his going home in a carriage, I do not remember; but very

likely it was so, be(^ause he was pretty badly affected.

I hardly think this disease of sickness commenced as

early as the 9th or 10th of April. I do not remember of
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his making any complaint of it as early as that. It was

several days prior to the 21st.

Q. Let me ask you whether you recollect seeing him

going about the mint assisted with crutches, on or about

the 9th or 10th of April?

A. A cane or a crutch. I do not remember exactly.

I think when he came back on the 30th, he had a crutch.

He may have had a crutch before he went away, before

the 21st, I am not positive. I do not remember that. Aly

memory is not very clear as to the time when the sickness

commenced.

Q. Did you have any conversation with the defendant

in which you remonstrated with him for his insisting that

this 1498.37 be applied on the Old Material Account?

A. I don't think he ever made any such proposition as

that to me. I make a distinction between the old ma-

terial and bluestone. If you make it old iron, and stuff

of that kind, the old lead, we call that old material. I

do not call the bluestone old material, and his talk with

me was in relation to the bluestone. He said he needed

it.

Q. I am asking whether or not you had a conversation

in which you remonstrated with him about his insisting

on applying the |498.37 on the old material account.

Whether you had such a conversation, in which you

remonstrated with him for having insisted on doing that.

A. Our talk was in relation to the bluestone.

Q. Your talk was in relation to the bluestone?

A. Yes, sir, as I recollect it.
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Redirect Examination.

On redirect examination by counsel for the prosecution,

the witness testified as follows:

This book j^ou show me is a book in which a record is

kept for the receipts and disposition of the money paid

for mail and express deposits. It was a book that wa*

kept by the chief clerk, Mr. Dimmick, during his adminis-

tration. From March 31st, to April 20th, inclusive, the

writing in this book is in Mr. Dimmick's hand. The next

day it is in Mr. Daj's writing. It continued to be in Mr.

Day's handwriting to May 22d. From March 31st to

April 20th it is in Mr. Dimmick's. April 20th to May

22d, it is in Mr. Day's handwriting. It is a deposit book,

mail and express deposit book. The pen writing is in

the handwriting of Mr. Walter N. Dimmick.

Mr. DENSON.—I will offer that book in evidence for

the purpose of showing entries made during those days

in Mr. Dimmick's handwriting.

Mr. COLLINS.—I object to the offer as irrelevant and

incompetent and no foundation laid.

The COURT.—I overrule the objection, to which rul-

ing defendant then and there duly, excepted.

The book was then admitted in evidence and marked

"United States Exhibit 8." The witness continuing tes-

tified: This is one of the books kept there at the mint.

The COURT.—It will be admitted for no other purpose.

Mr. DENSON.—Q. This book is kept there and these

entries are nmde there a1 the mint? A. Yes, sir.
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Q. In the chief clerk's office? A. Yes, sir.

The following is the entry referred to in said book:

"1900.

April 2. Selby Smelting and L. Co., sulphate

of copper, 9,015 lbs. at p.50 per 100

lb 405.67

23 barrels sold Mar. 31 to date of dep.

The above comment was recently add-

ed to the entry, Aug. 6, 1901. F. A. L.

June 15. Livingston Bros., old iron kettle, 2,860

lb., 117.50 per ton ' 24.66

June 15. Livingston Bros., iron, 4,360 lb., $10.25

per ton 22.34

June 15. Great Western Smelting & Kef. Co.,

old files, 195 lbs., 7 cents per lb 13 . 65

June 15. Great Western, old brass, 80 lb., 12|

cents per lb 10 . 20

June 15. J. W. Heidt, old sacks, 220 lb., at 1^

each 2 . 75

June 15. J. W. Heidt, old sacks, 100 lb., at 1^

each 1..25

June 15. Miller & Lux, old kettle, 1,390 lb., at

117.25 pr. ton 11.99

June 15. J. T. Henry, 100 old coin sacks, 100 at

1 cent each 1 . 00

Sold Feb. 27, 1900, held for other old

material'

June 15. Selby Smelting & L. Co., sulphate of

copper, 8,287 lb., at 4.75 per 100 lbs 393.63

887.14
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The foregoing was exhibited to the jury by counsel

for the prosecution and was inspected by the jury but

the Court's attention was not directed to any part of said

entries other than the first item reading as follows:

"1,200 April 2, Selby Smelting and L. Co., Sulphate of

copper 9,015 lbs., at ^.50 per 100 lb.--1!405.67," nor did

counsel in argument before the jury comment upon any

other item.

TESTIMONY OF R. M. ANTHONY.

R. M. ANTHONY was called as a witness for the

prosecution, and, being duly sworn testified, as follows in

response! ^o questions put to him by the counsel for the

prosecution.

My full name is Richard ^I. Anthony. I live in Oak-

land. Alameda County, California. My business, occu-

pation and profession are real estate and insurance. I

am also in the money lending business once in awhile.

I know W. N. Dimmick, the defendant. I hare known

him seven or eight year.'-' perhaps.

Q. Did you have a transaction witli tlie rlefendant on

the 28th day of April, 1900, at the City of Oakl.nid,

County of Alameda, State of California?

A. Yes, sir.

Q. What was that transaction?

Mr. COLLINS.—I object to the question as irrelevant,

incompetent, and no foundation laid for it.

The COURT.— 1 am sure I am not able to tt 11 unless

I hear what it is.



The United States of America. 141

(Testimony of R. M. Anthony.)

Mr. SOHLESIXGER.—I don"t want to prejudice the

rights of the defendant but I will state what I expect to

prove. It will do much less harm by asking the ques-

tion, but if counsel wants me to state the purpose of the

question I will state it.

Mr. COLLIX8.—I am presenting my objection. If it

turns out it is relevant^ it '>\ill be overruled. I take my

chances on that.

The OOUKT.—I must know the purpose of the testl-

m.!)ny before I can rule.

Mr. SCHLESIXaEli.—The purpose is this: That upon

the 28th day of April, 1900, while Mr. Dimmick was in

his room, sick, at his own house that he sent for ]\[r.

Anthony, and borrowed from Mr. Anthony the ^:um of

liOO for the purpose of taking, and that he did take that

money and go the mint on the following Monday, that

being the 30th day of April, and returned that money to

Mr. Cole. It is circumstantial evidence. We want to

show that on the 28th day of April, on Saturday, while

he was sick in bed. he borrowed |400 from Mr. Anthony,

giving him his note therefor, paying him a large per

cent. That on tlie 30th day of April, the following Mon-

day, he did go while in that sick condition, and pay this

money to Mr. Cole, thus making good the money re-

ceived on this false voucher.

Mr. COLLINS.—I insist on my objection.
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Mr. SCHLESINGER.—Your Honor will notice the

similarity of amounts between the amount borrowed and

the amount returned.

Mr. COLLINS.—That is the only circumstance.

Mr. SOHLESIN'GEK.—It is a circumstance, and the

dates.

The COUKT.—I will sustain the objection.

Mr. SOHLESINOER.—It would properly come in in

rebuttal, I suppose.

Mr. COLLINS.—I take an exception also to counsel's

offer, and to his action in. stating it.

On the foregoing evidence the Grovernment thereupon

rested its case.

TESTIMONY OP BENJAMIN J. SMITH.

BENJAMIN J. SMITH, called as a witness for the

defendant, and being duly sworn, testified as follows,

in resitonse to questions put to him by counsel for the

defendant

:

\

I am in the fire insurance business in San Framcisco

and am acquainted with Walter N. Dimmick, the de-

fendant. I have known him probably eight or nine

years and I know his reputation in the community for

truth, honesty and integrity. I believe it to be good. I

never heard it questioned until after this mint difficulty.

I should say that it is good.
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Cross-Examination.

On cross-examination, the witness testified:

I never heard it discussed at all prior to the publicity

of these mint transactions. I never have heard of any

trouble the defendant had in Portland. Oregon, prior to

his being employed in the mint. I never heard of any

transaction he had with the Tallant Banking Company in

reference to hypothecating goods consigned him by a

Boston concern. I never heard of those transactions.

I never heard of any other transaction the defendant

had with the United States mint prior to the time of

this present difficulty. I don't know of any charges

pending against the defendant. I never heajd them

mentioned before. I have talked recently with persons

about the reputation of the defendant for truth, honesty

and integrity; I have discussed it with a great many

people since this affair came up but I cannot give you

any names. In all those discussions, the matters you

have referred to were not mentioned.

Redirect Examination.

On redirect examination, the witness testified as fol-

lows:

Mr. COLLINS.—Q. You say you discussed the mat-

ter of his reputation for truth, honesty and integrity

since these charges, was the reputation thus discussed

good or bad? A. Good.
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Eecross-Examination.

On recross-examinatiou, the witness testified as fol-

lows:

I never heard of sneh a transaction as a matter!, of his

business with the Cutter Power Company, or with one

James S. Kirk.

TESTIMONY OF K. C. CKAFT.

E. C. CRAFT was called as a witness for the defense,

and being duly sworn, testified as follows, in response

to questions put to him by the defendant's counsel:

My business is bookkeeper. I am acquainted with

Walter N. Dimmick. I have known him over twenty

years. I know his general reputation in the community

for truth, honesty and integrity. It is good as far as

I can judge.

Cross-Examination.

On cross-examination, the witness testified as follows:

I have known the defendant for twenty years. I have

never talked about his reputation for tiutli, honesty and

integrity with other people; I never heard it discussed.

I do not know anything about a transaction between

Mr. Dimmick and the Cutter Power Company concern-

ing the consignment of certain goods to him. I know

nothing of the kind. I know nothing about a transac-

tion which lie liad with James S. Kirk, of Porthand,

Oregon; I kn(>w nothing whatever. I don't know of a

transaction he had with the Tallant Banking Company

in this city.
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Q. The transactions to which I have referred oc-

curred before his employment in the mint. Did you

never hear of them? A. No, sir.

TESTIMONY OF EDWARD A. KLUGEL.

EDWARD A. KLUGEL was called as a witness for

the defense and being duly sworn, Testified as follows,

in response to questions put tr> him by defendant's coun-

sel:

My business is bookkeeper and cashier; I am ac-

quainted with Walter N. Dimmick, the defendant, and

have known him nine or ten years. I know his general

reputation in this community for truth, honesty and in-

tegrity; it is good.

Cross-Examination.

On cross-examination, the witness testified as follows:

I have heard his reputation discussed among people

since this mint affair. I have talked myself with a

number of people. I don't think in those dis-

cussions the matter of transiactions between Mr.

Dimmick and the Cutter Power Company, of Boston,

involving a question of the consignment of goods, was

ever discussed. Nor was a transaction discussed be-

tween defendant and Mr. James S. Kirk, of Portland,

Oregon, and Chicago. Nor was anything said about a

transaction between defendant and the Tallant Bank-

ing' Company of this city. I have read of those transac-

tions in the papers, but don't remember of anv one
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speaking about them. I have heard defendant's repu-

tation discussed since the publicity of those mint

charges against him, and up to a recent date. One

party was Mr. Smith, with whom I discussed it. He

just testified. Some of Mr. Dimmiclc's neighbors, Mr.

Baxter, I think Mr. Willcut; I don't remember anybody

now.

Redirect Examination.

Mr. COLLINS.—Q. You say you heard his reputation

discussed since the commencement of these proceed-

ings? A. Yes, sir.

Q. Is it good or bad? A. Good.

TESTIMONY OF JOHN J. BOYCE.

JOHN J. BOYOE was called as a witness for- the de-

fense, and being duly sworn, testified in response to

questions by counsel for defendant, as follows:

I am acquainted with Walter N. Dimmick. I have

known him twenty-three or twenty-four years. I know

his general reputation for truth, honesty and integrity.

It is good.

Cross-Examination.

On cross-examination, the witness testified as follows:

Originally, I knew Mr. Dimmick in Santa Barbara. I

think I met him a year or two after I came to Santa

Barbara. The case in which Mr. Dimmick was charged

with embezzlement by Mr. Joseph Oliphant, of Portland,

Oregon, which he subsequently settled by the payment
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of $40i6, 1 did not know about. I never heard of his tran-

saction with the Cutter Power Compiany involving the

appropriation of consigned goods of the value of $2,000.

I state, as the witness before me did, that J read of it.

I did not hear of the transaction with one James S.

Kirk, of Chicago, involving the trausactien of some

$400.60. I have heard his reputation discussed up to a

recent date since the charges in the mint wore published

in the newspapers. I have not acted of recent date as

the attorney for Mr. Dimmick in certaip matters in

Santa Barbara County. I am friendly with relatives of

Mr. Dimmick living in Santa Barbara, very much so.

Redirect Examination.

Mr, COLLINS.—^Q. Does that in anywiy affect your

testimony?

Mr. SCHLESSINGEK.—We do not contend that it

does.

The COURT.—It is not necessary to answer that ques-

tion.

TESTIMONY OF ALBERT R. E NOLL.

ALBERT R. KNOLL was called as a witness for the

defense, and being duly sworn, testified as follows, in

response to questions put to him by defendant's counsel:

I am acquainted with the defendant, Walter N. Dim-

mick, and have known him ten or eleven years. I know

his general reputation in this commuuitj for truth, hon-

esty and integrity. It is good.
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Cross-Examination.

On cross-examination, the witness testified as follows:

I live in Berkeley. I have known Mr. Dimmick ten

or eleven years. My business is accountant. I have

not been accountant for Mr. Dimmick. I have been

frequently in the courtroom. I never heard of any trans-

actions between Mr. Dimmick, Cutter Power Company,

James S. Kirk, and the Oliphant transaction, and the

Tallant Banking Company transaction.

TESTIMONY OF TIREY L. FOED.

TIREY L. FORD was called as a witness for the de-

fense, and after being duly sworn, testified as follows,

in response to questions put to him by defendant's coun-

sel.

I am the attorney-general of the State of California.

I know Walter N. Dimmick, the defendant in this case.

I have known him six or seven years, I think. I know

his general reputation for truth, honesty and integrity.

I do, I think. It is good.

TESTIMONY OF ^y. U. CHIOKERING.

W. H. CHICKERINO was called as a witness for the

defense, and after being duly sworn, testified as follows,

in response to questions put to him by the defendant's

counsel:

I am acquainted with Walter N. Dimmick. I have

known him ten years. I think I know his general repu-

tation for truth, honesty and integrity. It is good.
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TESTIMONY OF P. W. BELLING^ALL.

P. W. BELLINGALL was called a^ a witness for the

defense, and after being duly sworn, testified as follows,

in response to questions put to him by the defendant's

counsel:

I know the defendant, Walter N. Dimmick. I have

known him about ten years. I know his general repu-

tation for truth, honesty and integrity. It is first-class;

it is good.

TESTIMONY OF E. H. MERRILL.

E. H. MERRILL was called as a witness for the de-

fense, and after being duly sworn, testified as follows,

in response to questions put to him by defendant's

counsel

:

I am acquainted with Walter N. Dimmick, the de-

fendant. I have known him about seventeen years. I

know his general reputation for truth, honesty and in-

tegrity. It is good.

TESTIMONY OF F. E. WHITNEY.

F. E. WHITNEY was called as a witness for the de-

fense, and after being duly sworn, testified as follows, in

response to questions put to him by defendant's counsel:

T am acquainted with the defendant, Walter N. Dim-

mick. I have known him about twelve years. I know

his general reputation for truth, honesty and integrity.

It is good.
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TESTIMONY OF S. W. EHRMAN.

S. W. EHflUMAN was called as a witness for the de-

fense and after being duly sworn, testified as follows,

it response to questions put to him by defendant's coun-

sel:

I am acquainted with the defendant, Walter N. Dim-

mick. I have known him twelve years. I know his

general reputation for truth, honesty and integxity. It

is good.

TESTIMONY OP J. LEWIS ANDRE.

J. LEWIS ANDRE was called as a ^ivitness for the de-

fense, and after being duly sworn, testified as follows, in

response to question put to him by defendant's counsel

:

I am the messenger at the Selby Smelting and Lead

Company. I have been such about twenty years. I am

acquainted with the defendant, Walter N, Dimmick, since

he has been at the mint. He has been cashier and chief

clerk of the mint during the time I have known him.

When he was cashier I went to collect the money and he

was the gentleman who paid it to me, money due the

Selby Smelting and Lead Company from the United

States, on account of bullion, I never collected any

money from Walter N. Dimmick while he. occupied the

position of chief clerk at the mint. I attended to the

co'lxiions of the Selby Smelting and Lead Company in

the matt/cr of business transacted at the United States

mint for the Selby Smelting and Lead Company.
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Cross-Examination.

On cross-examination, witness testified as follows:

I was not at the mint from the 7th of April, 1900, for

the purpose of collecting any money from Mr. Dimmick

or from the mint. All the money I collected, I collected

in the cashier's office.

TESTIMONY OP I. D. EBY.

I. D. EBY was called as a witness for the defense, and

after being duly sworn, testified as follows, in response to

questions put to him by defendant's counsel:

I am acquainted with the defendant, Walter N. Dim-

mick. I have known him eleven or twelve years. I know

his general reputation for truth, honesty and integrity.

It is good, so far as I know.

TESTIMONY OF WALTER N. DIMMICK.

WALTER N. DIMMICK, the defendant, was caUed as

a witness in his own behalf, and being duly sworn, testi-

fied as follows:

I am the defendant in this case. About the months

of March and April, 1900, I was chief clerk in the United

States mint at San Francisco. On the 31st day of March,

1900, United States Exhibit No. 1 was by me presented

to the cashier of the United States mint at San; Francisco

—to Mr. Cole, who was then cashier.

Q. And under what circumstances, what were the facts

on the occasion of that presentation, what was said by

you and Avhat was said by Mr. Cole. What money, if
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any, was paid to you, and what was done with the money,

if it was paid to you?

A. It is necessary under the regulations of the mint,

to deposit in the sub-treasury on the last day of each

quarter the proceeds of sales of bi-products and old ma-

terial. It was customary with me in making up the neces-

sary account or statements of those sales, to make it up

the night before in order to avoid the rush of business

at the last moment, during the rush of business hours.

At this particular time I made up that statement and in-

cluded in that statement a sale that was made to the

Selby Smelting and Lead Company for something like

twenty barrels of bluestone, and amounting to somewhere

in the neighborhood of four hundred and five dollars. I

included that in the statement, although the sale had not

been consummated. In other words, the goods were not

delivered, and the money had not been paid, but the in-

voice had been sent to the Selby Smelting and Lead Co-m-

pany for the amount that was necessary. I had tele-

phoned to them. They had not paid the amount in and

it was necessary to deposit this money in the sub-treasury

before 12 o'clock, as it was on Saturday and a short

day. So while it got to be about eleven o'clock, the money

was not in, and I took this voucher to the cashier, ex-

plained to him at the time that I needed this money

—

Q. What cashier, just name him?

A. W. K. Cole—I explained to him at the time that

I needed the money to deposit in the sub-treasury on ac-

count of the bluestone, but that the Selby Smelting and
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Lead Company were owing to the mint for a similar

amount, which when paid I would take up this other

voucher with. He said, "That is all right, Mr. Dimmick,

I understand," and he handed me out the money. He

handed me out the full amount of this money, I told him

to hold this simply as a tag until the other bill was settled

;

then, when I had secured the necessary amount of money

to finish the whole deposit, the statement having been

made out, I took it to Mr. Leach to sign, as superintend-

ent. It is necessary for the superintendent to sign all

those papers. As I did so, I remarked to him at the time

that the last payment from the Selby people had not yet

been made, but that I had put it into this statement. He

said, "If it is not paid, don't put it in, carry it over until

the next quarter," He said, "The goods are not delivered,

are they?" I said, "No, they are not." With that I struck

the item out and sent it back to the typewriter, and haa

a statement rewritten without that last item on. I had just

time enough then, to go to the sub-treasury, or send to the

sub-treasury, and make a deposit before the sub-treasury

closed. With that I took this money and put it in tlie safe,

and in tihe afternoon, I don't remember just exactly the

time, but I think in the neighborhood of two o'clock, Sel-

by's people sent out the money and I took that and put it

in the safe also. I did not return it to the cashier on that

day, because the cashier's office closed at one o'clock, and

he had gone home and his vault was locked. I put this

$498.37 in the chief clerk's office safe. The chief clerk

has the custody of thiiit fund derived from the sale of blue-
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stone and old material. The chief clerk at that time was

myself. That fund was kept on deposit in tlie office safe

that I have mentioned, pending this deposit in the sub-

treasury of the United States. It is to be deposited in the

sub-treasury of the United States, on the last day of each

quarter. This amount for bluestone was for bluestone

that had been purchased by the Selby Smelting and Lead

Company from the United States mint, and it had not

as yet been delivered. It is an ordinary occurrence in

these transactions with the Selby Smelting and Lead Com-

pany-, to make out a bill against them before delivery of

the material ordered and after it was ordered. After I

had taken this money, this $498.37, and deposited it in this

safe, in the office safe the next time I had any dealings

with that money was on the 30th of April, 1900. In the

interim I was in attendance upon the duties and affairs

of my office a part of that time only. As to the time when

I was absent, I was sick in bed at home from what the doc-

tors termed articular rheumatism. I cannot recollect the

date the sickness commenced. It was early in April, I

cannot tell how long I remained at the mint after the sick-

ness commenced. I do not recollect the date when I was*

first taken. I went home, I know, on the afternoon of April

21st. 1900, and I returned on the 30th of April for a short

time. I say this sickness occurred in the early part of

April and I was at the mint in the interim. My condition

during that time was such that I was practically a cripple.

1 had to use crutches to move about. I had to go to the

train in a carriage and then take the street-car from the
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f-erry up to the building, and go into the building on the

lower floor and take the elevator, for I could not climb the

stairs.

Cross-Examination.

On cross-examination, the witn^s testified as follows,

in response to questions put to him by the counsel for the

prosecution

:

I presume the amount of this sale of bluestone to the

Selby Smelting and Lead Company, was 1405. I did de-

posit that money with the sub-treasury. I made the de-

posit at the end of the following quarter. I made the de-

posit on the 30th of June. It is necessary in selling blue-

stone to deposit the proceeds in the sub-treasury on the last

day of the quarter. There was a sale made to the Selby

Smelting and Lead Company, which sale had not been con-

summated, the goods were not delivered nor t)he money

paid, but it had been billed, that is, the goods had been

billed. I includied that in making up a statement of the

amount that was to be sent to the sub-treasury. Then

when the statement was prepared and the money ready to

be depositetl, I took the statement to Mr. Leach, who is

required, as superintendent, to sign it. As I took it to

him, I remarked to him that that last item had not

been paid yet, but I had arranged to include it in this

statement. He said, "If it is not paid, don't include it;

you can carry it over." With that, I took my lead

pencil and struck out the last item, had the statement re-

copied, sent the necessary amount down to the sub-treas-

ury and put this money in the safe. I gave back to Mr.
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Cole the sum of .|498.37 on the 30th day of April. I did

deposit the sum of |405.r»7 in the sub-treasury on the 30th

day of June.

Q. How could you have made that deposit out of the

1498.37?

Mr. COLLINS.—He didn't say so.

A. Because in the meantime Selby's people had paid

the bill.

Mr. SCHLESSINGER.—Q. When was that bill for

the bluestone made to the Selby Smelting and Load Com-

pany?

A. The sale was actually made by contract. The ma-

terial was actually delivered, I think, on the 2d of April.

Q. Now, when under the rules and regulations of the

mint and treasury department, would you be compelled to

deposit that money on that date?

A. On the 30th of June.

Q. And that is when you did make the deposit?

A. Yes, sir. I heard the testimony of Mr. Gray. I did

not ask Mr. Gray to make up this bill of 1498.37 the way

that he has testified. I did personally select the items

making up that amount. I gave a memorandum to Mr.

Leach. The bill was made out in the manner I suggested

it sliould be made out. I did know on the 2fith of

March, 1900, that that bill had been fully settled and ex-

tinguished. I did not present it to j\Ir. Cole on the 7th of

April. But when I did present it to him, I knew tlie bill

had been fully settled and extinguishe<l. I (li<l not tell

Mr. Cole the bill had already been extiniiuislid. I did not
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use those words. I explained to him the situation. I did

not say that the bill had been satisfied. I told him there

was a bill of Selby's people and Selby's people were owing

the mint a similar amount that would be paid soon after,

perhaps that day. I did not tell Mr. Cole that the collector

of the Selby Smelting and Lead Company was in my office

waiting to receive payment of that bill. I told Mr. Cole

what I proposed to do with the money. I did not deposit

this 1498.37 in the sub-treasury. I have told you why. I

did not deposit any of it in the sub-treasury. When I re-

ceived the sum of $498.37 I presented to Mr. Cole, the

cashier, this voucher, United States Exhibit No. 1, I im-

mediately put the money in the office safe, the safe of the

chief clerk. I am not the only custodian of that safe, the

superintendent also had a key to that safe. I next took

the money from that safe ou the 30th of April. There were

moneys in that safe belonging to me. I cannot recollect

what other moneys, but the record will show There was

more than fifty dollars. There was |405, that was one

item. There were numerous parcels of money belonging

to other people. In addition to the |405, which I say was

in the safe, there was also this sum of |498.37.

Q. Why did you permit this sum of |498.37 to remain

in your office safe from the day you received it from Mr.

Cole, until the day you left a sick home in Oakland to

come over and give it back to him?

A. The |405 was paid in.

Q. I am asking you about the |498.37?

A. Because when I got it it was very close to noon, it
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was the busiest time of a busy Saturday on the last day of

the week, thie last day of the month, the last day of the

quarter, and everything came in at once. I could not

fix it up that day, and as the cashier's office closed at one

o'clock and the cashier went home, it was impossible to

do anything with it that day. The following Monday I

was very busy again with duties of the mint, and it Avas

overlooked or forgotten. The same condition existed per-

haps on Tuesday, The same condition existed for several

days. In the meantime, however, I was taken with this

rheumatism to the extent that I was unable to walk with

any comfort. I caught it first in my ankle. I could sit

at my desk and attend to business, but I could not walk

around the building. I was in the mint every day attend-

ing to my duties as chief clerk, from the time I received

the money until the 21st of April. I saw ]\Jr. Cole every

day during that time. I helped count the cash every

night. I knew that he was counting this United States

Exhibit No. 1 as so much cash in his drawer. He did that

at my request.

Q. He made no entry in his book of that transaction,

at your request, is that true?

A. I did not request him to make any entry,

Q. Did you during any of those days up to the 21st

day of April, you every day during that time being at

3'our post of duty, mention anything of that transaction to

Mr. Cole?

A. Yes, sir, I mentioned to him that I still had thai

monej' in my office safe. I mentioned it probably once or

twice.
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Q. You heard Mr, Cole's testimony, Mr. Dimmick, that

you told him when you presented him this voucher along

with two genuine undisputed vouchers, that the Selby

Smelting and Lead Company's people were in your office

waiting to receive payment of that money. Was that tes-

timony true or untrue? A. Untrue.

Q. Has Mr. Cole any feeling against you?

A. I imagine he has.

Q. Have you ever had any quarrel with him?

A. Yes, sir.

Q. Has Mr. Leach any feeling against you?

A. Yes, sir.

Q. Did you ever have any quarrel with him?

A. At one time.

Q. Has Mr. Gray any feeling against you?

A. N'Ot that I am aware of. I left the mint on the

21st of April in a sick condition and was taken to my

home in Oakland. I remained in my home in Oakland

until the 30th day of April, before again returning to

the mint. I left my home on the 30th day of April to

go to the United States mint at San Francisco in a

carriage. I took the carriage at my house. I crossed

the ferry in my carriage. When the boat ai-rived at the

ferry I was in my carriage on that trip, yes.

Q. Where did you go from the ferry in your carriage

upon that occasion? A. I went to the mint.

Q. Where did you stop between the ferry and the

mint?
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Mr. COLLINS.—I object to tlie (question as irrelevant

and not cross-examination.

Tlie OOUET.—I overrule the objection, to which rul-

ing) the defendant then and there duly excepted and the

witness answered the question.

A. To Wells, Farijo's Bank.

Mr. SOHLESINOER.—Q. Then you did not go to

the mint? You went to Wells Fargo «& Co.'s Bank.

What did you do at Wells Fargo & Co.'s Bank?

Mr. COLLINS. 1 object to the question as irrele-

vant and not cross-examination.

The COURT.—I overrule the objection. To which

ruling defendant then and there duly excepted.

The witness answered the question as follows:

A. I transacted some business of my own.

Mr. SCHLESINGEK.—Q. Mr. Dimmick, did you not

upon that occasion deposit in Wells Fargo «& Co.'s Bank,

a check given to you by Mr. Anthony in the sum of $400,

and did you not at the same time draw from Wells,

Fargo & Co.'s Bank on the same day f460, and did

you not again get into your carriage, go to the United

Stattes mint, go to your vault and put in your vault

the sum of f460? A. No, sir.

Q. Then you did not on that occasion draw any

money from Wells Fargo & Co.'s Bank?

Mr. COLLINS.—As to that part of the question, I

object to it as not cross-examination.
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The COURT.—Let the witness answer.

To which ruling the defendant then and there duly ex-

cepted. The witness answered: "I did."

Mr, SOHLESINGER.—Q. How much?

Mr, COLLINS.—I object to the question as irrelevant

and not cross-examination.

The COURT.—Objection overruled. To which excep-

tion the defendant then and there duly excepted.

A. I cannot recollect the amount. I have not seen

the items for so long. I cannot remember how much

at that time I drew from Wells Fargo & Co.'s Bank.

Q. Can't you give the jury some sort of an estimate?

A. Yes, I can do that.

Q. Tell the jury how much you think you drew^ on

that occasion?

Mr. COLLINS.—I object to it as immaterial, irrele-

vant and not cross-examination, and no foundation laid.

The COURT.—I overrule the objection. To which

ruling the defendant then and there duly excepted.

The COURT.—^. Approximate it?

A. I deposited some money there, the proceeds of a

draft which was given to me by Mr. Anthony. The

am-ount that I drew out on that day was the amount

of the |400 and what other balance I might have in the

bank. I do not recollect the exact amount that it was,

but it was something in the neighborhood of $00 or |70,

and I think it closed my! account at that time, if I recol-

lect rightly. The difference between that was the nee-
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essary money for household expenses and to pay doc-

tor's bills. I did on that occasion, immediately before

I was conveyed in my carriage to the United States

mint, draw from Wells Fargo & Co.'s Bank, the sum of

$470 or thereabouts. I recollect the amount of the

check I deposited, immediately before drawing this

money. I think it was an even $400. I remained at the

mint on the occasion of my going there from W>lls

Fargo & Co.'s Bank, I think about two hours.

Q. What business did you transact in the mint dur-

ing those two hours?

Mr. COLLINS.—I object to it as irrelevant, incompe-

tent and not cross-examination.

The COURT.—I overrule the objection. To which rul-

ing the defendant then and there duly excepted.

A. I looked over the work of the chief clerk's oflSce,

I took this money out of the safe, this |4D8.37 out of the

safe, took it in to the cashier and told him this was the

money for that voucher we had spoken of. Then I

stopped and talked with different officials of the mint,

went back to my desk on crutches and sat down at the

desk and rested and visited with other officers there for

a time, and when the carriage came back I took the

carriage and went home to Oakland. The carriage was

not waiting for me, but it called for me again. It was

the same carriage. I hired the carriage at Oakland.

I cannot remember whether I transacted any business at

the mint other than to give Mr. Cole the sum of $498.37.

When I returned to Mr. Cole the sum of $498.37, this
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vouclier United States Exhijjit No. 1, was returned to

me. I did not do anything with that voucher after re-

ceiving it, write upon it or do a,nything with it.

Q. I call your attention to the words in red ink on

that voucher "void with cashier." Wihen was that writ-

ten upon the face of that voucher?

Mr, COLLINS.—^I object to the question as irrelevant

and not cross-examination.

The COURT.—I overrule the objection. To which

ruling the defendant then and there duly excepted.

The witness answered the question as follows: About

the Istl of February, 1901. Those words were not on the

face of the voucherwhen I received this amount of money

from Mr. Cole. I put it there about the 1st of! February,

1901. I did not take this money I got from Wells

Fargo's, go to the vault and drop it into the safe. I

presume I did put money in the safe upon the occasion

of my visiting the vault on the 30th day of April. I

did not ever tender to the Selby Smelting and Lead

Company the sum of |498.37 called for by United States

Exhibit No. 1. I was never authorized by the Selby

Smelting and Lead Company to collect from Mr. Cole,

the cashier of the mint, the amount called for by the

voucher, United States Exhibit No. 1. I say I remained

at the mint about two hours on that occasion and re-

mained then at my home in Oakland sick, I think it was

hardly a month.

Q. IWhy did you go to the mint on the 30th day of

April in that sick condition?
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Mr, COLLINS.

—

I object to the question as irrelevant,

and not cross-examination.

The COURT.—Objection overruled. To which ruling

defendant then and there duly excepted.

The witness answered the question! as follows:

It wais necessary for me to go to San Francisco to

transact some personal business, and also, I wanted to

o-o to the mint to arrange this matter by returning this

money to the cashier, and also, if I recollect rightly,

it was the end of the month, and I thought I ought to

be there, as chief clerk, on the last day of the month,

if I possibly could.

Mr. SCHLESINGER.—Q. Do you know that under the

rules and regulations of the mint, that this voucher, to-

gether with all the other vouchers in the cashier's hands,

would have been transmitted to Washington, to the

proper officials; is that true, on the 30th day of April?

Mr. COLLINS.—I object to the question as irrelevant

and not cross-examination.

The COURT.—The objection will be overruled.

To which ruling the defendant then and there duly

exceplted. The witness' answered the (justion as fol-

lows: I know that regular vouchers that are paid during

the month are transmitted to Washington about the 10th

of the following month, but this voucher would not have

gone foi'w\ard, this United States Exhibit No. 1, because

Mr. Cole had agreed to hold it, and besides, it was not

a proper voucher and chargeable to the account in the
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hands of the cashier. It would not have gone on in the

ordinary course of business.

Q. Would m)t all the vouchers in the possession of

Mr. Cole at that time have been transmitted to Wash-

ington at the end of each and every month, under the

rules and regulations of the mint?

A. Not necessarily so. All of the vouchers paid dur-

ing the month that are charged off during that month

or transmitted to Washington about the 10th of the fol-

lowing month. It happens frequently that bills are car-

ried over to the succeeding month for one cause or an-

other, and all of those, bills that are carried over are not

entered in that month's account or carried to Washing-

ton.

Q. Mr., Dimmick, if you had not returned that money

on the 30th day of April, and Mr. Cole had made his re-

port to Washington showing so much cash on hand, and

had failed to return this voucher with his other vouchers,

wouldn't a shortage against Mr. Cole in the sum of

I49S.37 have been discovered.

A. No, sir. This entry you show me in United

States Exhibit No. 6 is in the handwriting of the cashier.

Q. I mil call your attention to the figures |608.46,

whose figures are those?

Mr. COLLINS.—We object to that as irrelevant and
not cross-examination.

The COURT.—Objection overruled. To which ruling

defendant then and there duly excepted. The witness

answered: My figures.



166 Walter N. Dimmick vs.

(Testimony of Walter N. Dimmick.)

Mr. SOHLESINOEE. —Q. I will ask you to state to

the jury if you can, how the item 1003.40 is made up,

and why you put those figures there?

Mr. OOLLIN'S.—Objected to as irrelevant and not

cross-examination.

The COURT.—Objection overruled. To which ruling

the defendant then and there duly excepted. The wit-

ness answered the question as follows: I cannot tell you

that, because I don't know what those figures were at

the time. They were simply to sti'ike a balance, to bal-

ance it on that particular day, balance the cash. I heard

the testimony of Mr. Cole with reference to various items

which went to make up the total amount paid. The

items that he gave, as he gave them, were not correct.

He made the statement that he paid me three vouchers,

that is, the amount of three vouchers, which is absolutely

false. He did not pay me at that time the moneys called

for by the three vouchers. He paid me nothing on the

7th of April. This entry in this book, ''the 7th day of

April," is in the handwriting of the cashier. I do not

know whether these figures made there were made on

that date. I did not notice what date was there. These

figures below here were not made here alt the time this

was made. Those figures, |003.40, were there at the time

this was made, naturally, I placed them there I cannot

recollect whether T noticed under what date I placed

them. I say I received this money on the 31st day of

March. I did not receive from him at that time the
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amounts to which he has testified, and only received

from him |498.37. I did not receive the amount called

for by the other two vouchers.

Mr. SOHLESINGER.—I offer in evidence this part of

the book. My offer will include the figures testified to

by Mr. Dimmick to be in his handwriting.

Q. I understand you made all these figures, did you

not?

A, I made, I think, about three or four of them there.

Q. Point out to the jury which three or four of the

figures yoQ actually made.

Mr. COLLINS.—I object to it as irrelevant and not

cross-examination.

The COURT.—Objection overruled. To which ruling

the defendant then and there duly excepted.

The witness answered as follows: I perhaps would

have to explain to the jury that it was customary for the

cashier in entering up the bills that were paid, to enter

them in this book, and in this column was the general

amount that was paid for that month. In this column,

to the extreme right, was entered up\ the bills that were

to be carried over to the next month. They were bills

that were paid practically in advance of the month that

they were to' be charged in. In striking the balance on

this book, it was customary to take the amount of these

bills there and the amount of these, and add them to-

gether, and add tol it any other bills that might be paid,

and bring down the total payments on this side. The
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cash on hand must be the difference between the receipts

on this side and the total payments as entered here. I

made this balance myself by bringing down this $179.50,

which is in my own handwriting, and the amount of

these other bills that were in the envelope, $603.46—

I

presume that is the right figure—they were in the en-

velope—I don't know positively; adding those together

makes $2,894.73, and then another bill of $24.80 was

deducted, making $2,869.93. Those figures I have read

are in my handwriting, and the difference between tlieso

two is the cash on hand. I said that these figures I

just read are in my own handwriting.

Q. I will ask you whether, in any of these figure^',

the amount called for by United States Exhibit Xo. 1,

the sum of $498.37 is included in any one of those figures.

A. I presume it is, it would be in that $603.46, if al

all. I heard the testimony of Mr. Cole with reference

to that. He did not testify correctly, allow me to say

—

1 do not quite understand your question. Perhaps I

have answered it wrongly or rightly. I think ^^Ir. Pole

testified that that amount was comprised of $498.37 and

two other vouchers. If that was his testimony, then that

$603 is right. That is, it is right so far as it consists

of the three items. I did testify that I did not receive

from ^Ir. Cole either on the 30th or 31st day of :Ma'rc!i.

or on the 7th day of April, the amounts called for by the

other two A'ouchers. I testified that he did not pay me
then. I do not know Avhether these entries were made
on that day appearing there, April 7tli. I do not know
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what date thev appeared there, only I can guess what

day it was. I cannot recollect whether I noticed it or

not, it is so long- ago.

Q. I call your attention to the item, appearing as of

April 2d, 1900, what is known as the register of sales of

old material and the payment of the proceeds into the

treasury, and ask you in whose handwriting this entry

is, the entry of $105.67? A. In my handwritng.

Q. I call your attention to the date April 2d, and ask

you in whose handwriting that date is?

A. In my handwriting.

Q. How do you account for the fact that you made

this entry as of April 2d, and testified that the sale of

1105.67 was made on March 31st,

A. The saile was made in March, but the payment of

that money was paid in too late to include in the sales

for that quarter as I explained in my former testimony.

Q. I will call your attention, Mr. Dimmick, to a pencil

memorandum opposite that date, "sold March 31st, too

late for deposit.'' Are those pencil words in your hand-

writing?

A. Yes, sir, I cannot recollect exactly when I put it

there, but it was shortly after the entry of the sale here.

I did not put it there after Mr. Leach called my attention

to this transaction.

Q. Mr. Dimmick. I will show you now a private mem-

orandum book and ask you in whose handwriting that

book is. (Handing.) A. That is in mv handwriting.
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Q. I call your attention to the item here, |498.40, ap-

pearing^ here as an entry of April 30th, 1900. Was this

your private memorandum book? A. Yes, sir.

Q. W^as this one of the books of the mint?

A. No, sir.

Q. Did you make thalt entry?

Mr. COLLINS.—Objected to as irrelevant, not cross-

examination, and no foundation laid for it.

The OOUKT.—I will sustain the objection.

Mr. SOHLESINaER.—Q. This book is not one of the

booksi of the mint.

Mr. COLLINS.—Objected to as irrelevant.

The COURT.—He has so testified.

Mr. SCHLESINGEiR.—That is all.

Mr. COLLINS.—I will ask permission of the Court be-

fore I proceed with my redirect examination of this wit-

ness, to withdraK\' him temporarily and put on some

reputation witnesses, as the gentlemen are business men,

and desire to get back to their business.

Mr. SCHLESINGER.—I understood that calling the

reputation witnesses' is a matter largely in the discretion

of the Court.

The COURT.—Do you propose to put on witnesses, Mr.

Schlesinger, with reference to general reputation.

:Mr. SCHLESINGER.—We do not.

The COURT,—You are not going to put on witnesses

as to reputation?
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Mr. SCHLESINGER. —As at present aJdvised, I say I

don't think we will.

Mr. COLLINS.—That is a provisional statement. We
have the witnesses here.

Mr. SCHLESINGER.—I am authorized to state we

will not put on witnesses as to reputation.

The COURT. —You may put on two more, Mr. Collins.

TESTIMONY OF JOHN P. IRISH.

JOHN P. IRISH was called as a witness for the de-

fense, and aiter being duly sworn, testified as follows in

response to questions put to him by counsel for the de-

fendant:

I am acquainted with the defendant, Walter N. Dlm-

mick. I have known him a good many years, can't say

how many. I have lived in California twenty yeatrs; I

think I knew him not long after I came here. His gen-

eral reputation for truth, honesty, and integrity was

always good, within my knowledge.

Cross-Examination.

On cross-examination the witness testified:

I do not know anything about particulalr transactions

charged against him in the various indictments, only

what I have read. I do not know anything about the

charge made against him in Portland, Oregon. I never

heard matters of that sort discussed, or in Boston, or

with the Tallant Banking Company.
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TESTIMONY OF LEON BLUM.

LEON BLUM wa^ called as a witness for the defend-

ant, and being duly swoi-n, testified as follows in response

to questions put to him by defendant's counsel:

I am acquainted with the defendant, Walter N, Dim-

mick. I must know him since about 1889 to 1890. I

know his general reputation for truth, honesty and in-

tegrity. His general reputa;tion for truth, honesty and

integrity is good so far as I know.

Oross-Examination.

On cross-examination the witness testified: I do not

know Mr. Irish, or anything else.

TESTIMONY OF AYALTER N. DIMMICK (Recalled).

WALTER N. DIMMICK was recalled on his own be-

half, and testified as follows on redirect examination:

Mr, COLLINS.

—

Q. In reference to this return of this

1498.37 in the custody of the cashier, there was an in-

terval of some period of time indicated in your testimony.

I desire to ask you whether or not there was any occa-

sion to return that before it was returned?

A. No, sir.

Q. Calling your attention to this ffiOO ()dd that ap-

pears in an entry made in your handwriting in a book

shown to you by counsel on the other side, I understood

you to say that that entry or tliat aniounti was made up

of three items, among them the item of .|!498.37, and two
other vouchers; is that correct?

A. I think it was.
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Q. I desire to ask you whether either ofi those other

two vouchers, of which that sum was made up, is either

United States Exhibits 2 or 3—that is. Exhibit 2, dated

March 13th, 1900, and Exhibit 3, dated March 24th, 1900.

1603.46 is the amount in the book.

A. The sum of these three vouchers is |74o.04, conse-

quently that $603 could not be composed of those three.

Q. Did Mr. Cole or anybody else at any time pay you

any money on either United States Exhibit 2, or United

States Exhibit 3? A. No, sir.

R^cross-Examination.

On recross-examination the defendant testified as fol-

lows, in response to questions put to him by the counsel

for the prosecution, I cannot tell whether the $603 item

includes the sum of |498.37. I cannot tell what com-

prises those items there written two years ago, but I

presume that |498 exists in one! of them. I cannot tell

you which one, but I think the $603. Mr. Cole testified

that he had these vouchers in an envelope, and if that

were the; case, and I entered the amount written on the

envelope down there in the book, then probably this

$498.37 voucher was contained in that, but I have no

recollection as to the exact items that comprise that

$603. I did not present United States Exhibit 1 to Mr.

Cole on the 7th day of April. I have explained the cir-

cumstances of its presentation on the 31st of March.
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Further Eedirect Examination.

Oni further redirect examination by counsel for the de-

fense, the witness testified as follows:

Q. There is one matter which counsel has just sug-

gested: You say that when this United States Exhibit 1

was by you presented to Mr. Cole on the 31st of March

—

was that the date—1900? A. Yes, sir.

Q. (Continuing.) That you knew then it had been

settled. What do you mean by that, that you knew then

it' had been settled? Was any money paid for it?

A. No, sir.

Q. Had any money been paid at any time on it?

A. No, sir.

Q. Then how had it been settled?

A. By the payment of old material sent from the

mint to the Selby Smelting and Lead Oo.

Q. I don't understand about the payment of old ma-

terial, Mr. Dimmick.

A. Old material, such as old sheet lead and lead pipe

was sent to the Selby Smelting and Lead Company to be

credited to the mint account, and then the mint was in

the habit of ordering new material, and it was the in-

tention of the officers at the mint to have this item for

new material chai'ged against the credit for old material,

and it was for that reason that we asked to have the

bill split up, so as to exhaust the credit of the old ma-

terial. That was done by the authority of the super-

intendent. There was no mint or treasury regulation

authorizing it.

The defendant here rested his case.
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TESTIMONY OF FRANK A. LEAOH (In Rebuttal),

In rebuttal the prosecution called FRANK A. LEAOH,
who testified as follows in response to questions put to

him by counsel for the prosecution:

This book you show me is a register of sales of old

materials, and payments of proceeds into the treasury.

Q. Will you kindly look at the date of the page now

before you, or the folio. It runs across two pages?

A. Yes, sir.

Q. Look at the date of April 2, 1900; is that date upon

that folio? A. Yes, sir.

Q. Will you refer to that entry and read it?

A. (Reading): "April 2d, Selby Smelting and Lteaid Co.

Sulphate of Copper, 915 lbs. at |4.50 per 100 lbs.,

1405.67," and in the "Remarks" column

—

Mr. COLLINS.—I object to the "remarks" on the

ground that it is no part of the entry.

Mr. DENSON.—I will get to that.

Q. You have read the regular entry in that book?

A. Yes, sir.

Q. I understood you to say that is a book which was

regularly kept in the United iStates mint for the entry

of such sales?

A. Yes, sir. It is in the handwriting of Walter N.

Dimmick. It is in ink, and under the heads of the

various columns. There is other writing on the line as

of that date and connected with that entry. There are

two lines of Mr. Dimmick's handwriting and three lines

of my own. Mr. Dimmick's writing is in pencil.



176 Walter N. Dimmkk vs.

(Testimony of Frank A. Leach.)

Q. What is written there in the hand of Mr. Dim-

.mick in pencil in the column headed ''Remarks"?

A. "23 barrels"; then very indistinctly, small, "Sold

March 31st, too late to deposit." I don't know exactly

when that was written. I have no definite recollection

of any time at all. Not a fixed time. I am sure it was

put there after the 8th of February, 1901. I have had

frequent occasion to have had reference to that book.

Mr. DENSON.—I offer in evidence this particular page

and line of this book.

Mr. COLLINS.—I object to it as irrelevant and in-

competent, no foundation laid for it, and not rebuttal.

The COURT.—I will overrule the objection.

To which ruling defendant then and there duly ex-

cepted.

I did not make this sale that is entered in this book

as of April 2d. Mr. Dimmick made it. When there was

enough bluestone on hand ready to make a shipment or

to constitute a quantity sufficient to sell, the storekeeper

generally notified me, or I learned it by being down in

the storeroom. I would tell Mr. Dimmick to make up

an invoice and notify Selby & Co. that we had some blue-

stone. Thereupon they would say, "Send your bill and

we Avill send you the money."

Q. Are the goods sold from tlial mint ever delivered

before the money is paid?

A. No, sir. Sometimes goods would lay there two

or three weeks after the monev was siiven to us. I do
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not say I remember about this particular aonount of $405.

I do not know what time of day it was made. The chief

clerk had absolute control of the time of makin<»- the

sale. I had no conversation with the defendant in re-

gard to the bluestone transaction until seven or eight

m'onths afterwards. I gave no directions in respect to

this sale of $405. I remember his coming to the mint

on the 30th of April, 1900, after being sick. His office

adjoins mine; one opens into the other. I was passing

out from my office throngh his office into the corridor,

and saw him sitting at the safe, apparently opening it

or going into it. I think he was turning the combina-

tion. He was at the mint that day a very few moments

to my recollection. He transacted no official business

at the mint that day so far as I know of. B. W. Day was

in charge of the office as chief clerk and doing the work

of that particular office on that day. He was not in the

office while Mr. Dimmick was there. He was down stairs

at one of the vaults attending to some other business. I

know of no business that Mr. Dimmick transacted at the

mint that day. I had no conversation with Mr. Dimmick

at any time in which he stated whether or not thi^, |105

and some odd cents arising from that sale, was or was

not in the safe in his office. I had no conversation re-

lating toi that particular matter, that amount. It was a

transaction that took place subsequently.
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Cross-Examination.

On cross-examination the witness testified as follows

in response to questions put to him by defendant's coun-

sel:

Aside from the mint books and from the books of Seiby

& Co. I have no knowledge personally as to when the

sale of bluestone amounting to ^05 was made.

The witness being recalled on behalf of the prosecu-

tion, testified as follows:

I do not remember a conversation supposed to have

occurred on the Slst of March, 1900, between me and the

defendant, Mr. Dimmick. I heard his testimony this

morning in relation to an interview between me and him

on that day. On that occasion he did not explain to me

that he needed the money to deposit in the sub-treasury

on account of the bluestone, that the Selby Smelting and

Lead Company were owing the mint for a similar amount

which, when paid, he would take up this other voucher

with. On the contrary, I had two or three conversa-

tions with the gentleman and he never made that ex-

planation before. No such conversation occurred on that

day, or about that time or any other time. I did not

say to him, "That is all right, Mr. Dimmick, I under-

stand." He did not remark to me that the last payment

from the Selby people had not been paid yet, but that

he had put it into this statement wliicli he then had be-

fore me.

Q. Did you say "If that is not paid do not put it in,

carry it over until the next quarter"?
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A. Emphatically, no. Nothing, of that kind. I did

not say "the goods are not delivered, are they?" He did

not say "No, they are not." There was no conversation

like that related. I did not tell him to strike that item

out and not to report it. No such conversation as that

related occurred on that occasion or at any time near

that, or at any othi-r time, nor at all.

Oross-Examination.

On cross-examination by defendaQC'.« counsel the

witness testified: I signi'd the account sales for that

quarter terminating the ;Ust day of March, 1000. I also

signed the account sales for the quarter terminating

June 30th, 1900, all of them.

On redirect examination the witness testified in re-

sponse to questions put to him by the prosecution:

Counsel for the defendant asked me if I signed the ac-

count of sales which embodied these transactions. Of

course, I should have to do so in my official capacity,

but having implicit confidence in the defendant I signed

these statements as made by him.

TESTIMONY OF W. K. COLE, Kecalled as a Witness

for the Prosecution in Rebuttal and testified as fol-

lows:

I heard the testimony of the defendant given this

morning on the stand. I was in the courtroom at the

time and heard it. He did not, at the time of obtaining

this 1498.37 and giving me this voucher, explain to me
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that be needed the money to deposit in the subtreaisury

on account of bluestone, but that the Selby Smelting and

Lead Company were owing the mint for a similar amount,

which, when paid, he would take up this other voucher

with. He told me he wanted to pay Selby & Co. the

money. He told me nothing like that you have read. I

did not say to him, "That is all right Mr. Dimmick,

I understand." I paid him out the money on the repre-

sentation that he was to have a settlement T^'ith Selby.

He told me to hold this simply as a tag until the other

bill was settled. He included that amount with the

other bills. This that you show me isi my memorandum

cash-book of the ordinary expense account ii/ my capac-

ity of cashier of the United States mint. That is one

of the records kept in the United States mint at San

Francisco of the transactions in the cashier's office. As

I say, a memorandum of the ordinary expense account,

that is, for entering the bills which I pay subsequently

to the bookkeeper, taking the bills and charging them

in the regular order oi business. I have in thisi book un-

der date of April 7tii, 1900, the entrieii. These figures

below the balance P,318.67 and the figures immediately

below' that in pencil are in the handwnting of Mr. Wal-

ter N. Dimmir-k When I paid ^Ir. Dimmick the money

on the Selby bills amount to ,$745.04, he took fifteen or

sixteen bills amounthig to .$003.40. an(i' they were placed

in an envelope. I am referring to Ap/il 30th, when Mr.

Dimmick brought tlie money back to me. and told me
to charge the rest of the bills off thsit were in the en-



The United States of America. 181

(Testimony of W. K. Cole.)

velope. I can state the amount on April 30tli, when they

were entered. Referring to those bills making up the

$603.46, they are as follows: I. S. Van Winkle, |1,073

ditto, 146.54; J. H. Powell, |52.61; James Mux, $37.50

ditto, $52.50; James McClosky, $64; John Layton, $60

Selby Smelting and Lead Co., $40.43 ; Baker & Hamilton

$5.53; ditto $1.20; ditto, $23.20; ditto, $4.75; ditto, $21

J. H. Powell, $65.76; A. J. Simonson, $18; Bolander, Per-

kins & Co., $99.71, making a total of $603.46. Those

bills are entered in the cash-book and had been paid.

The bills were actually themselves laying in the book.

They were taken and placed in an envelope and on the

outside of the envelope was an addition to the $745.04,

making a total of $1.^48.50. The itemSi^ entering into

this amount $745.04 are Selby Smelting & Lead Co.

$498.37; that is Exhibit No. 1; Selby Smelting and Lead

Co., $108.99; that bill had not been paid before that.

The next one, Selby Smelting & Lead Co.,, $137.68; that

bill had not been paid. Those two bills. Exhibit 2 and 3,

were brought to me April 7th. He brought with them

the bill of $498.37, and those three amount to $745 and

odd.;

Mr. DENSON.—I will offer that bok in evidence be-

cause I want to refer to those figures in the argument.

Mr. COLLINS.—I object to it as irrelevant, incompe-

tent, and no foundation laid for it.

The COURT.—I overrule the objection. To which

ruling the defendant then and there duly excepted.
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The COURT.—Enter the page of the book on the rec-

ord.

Mr. DENSON.—It is headed, ''April, 1900," and on the

left-hand margin, ''April 7th." We want that page, and

we will also want to refer and offer in evidence the right

hand page of the folio under the date of ''1900," begin-

ning at the top, "April 2oth," but the part of it headed

"April 30th" we will want.

The book was then admitted in evidence and marked

"United States Exhibit No. 11."

Q. Mr. Cole, how do you know that this transalction

occurred on thei Tth day of April, 1900?

Mr. COLLINS.—Objected to as not being redirect ex-

amination and not rebuttal, and it is irrelevant and im-

material, and if any thing, it is cross-examination of

their own witness.

The COURT.—I overrule the objection.

Mr. COLLINS.—I will take an exception. To which

ruling the defendant then and there duly excepted.

The witness answered the question as follows: A. Be-

cause some of the bills to the amount of |603.46, which

I have spoken, of were paid- on April Tth; therefore they

were not in my possession prior to that time. This

transaction did not occur on the 31st of March, or att any

date prior to the Tth of April, because most of the bills

that were in the envelope were paid subsequent to March

31st. Mr. Dimmick did not at any time after the Tth of

April, and before the 30th day of April, in the year 1900,
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speak with me about this transaction. Nothing was

said between Mr. Dimmick and me in regard to it in that

interim. Nothing further than that each night he

counted the cash and counted that envelope as $1,348.50.

There was a mark 'On this envelope in his' own handwrit-

ing. 1 have not that envelope. It was like a memoran-

dum. I suppose it was destroyed when the bills were

entered up. I have not seen it since. On the back of

that envelope were the figures |1,318.50. Every night

Mr. Dimmick, as chief clerk, the representative of the su-

perintendent, checks me up, or in other words, counts

my cash for the superintendent, to verify my figures.

With that envelope it was counted as |1,348.50 aind re-

turned as so much cash in my hands, except that this

continued in that envelope during all of that time.

Cross-Examination.

On cross-examination the witness testified: Mr. Leadi

and myself made an investigation concerning this case

and discussed it.

TESTIMONY OF BENJAMIN W. DAY.

BENJAMIN W. DAY, was called as a witness for the

prosecution, and being duly sworn, testified as follows in

response to questions put to him by counsel for the prose-

cution:

I am chief clerk in the United States mint. In the

months of March and April I was superintendent's cal-

culating clerk at that time, up to the 21st of April. I



184 Walter N. Dimmick vs.

(Testimony of Benjamin W. Day.)

was employed in the United States mint at Sa;n Fran-

cisco, I know Walter N, Dimmick. He had occupied the

position of chief clerk in the United, States mint. I re-

member his being away about that time. His absence

began on the 21st of April. I acted as chief clerk dur-

ing his absence on account of sickness, up to the 23d

of May, including the 23d of May. He wais at

the mint one day between the 21st of April and

the 23d of May, 1900. That was on the 30th

of April. I saw him enter the front door coming in

from the street. He came up the front steps on crutches.

I was about that time going) down into the basement to

transact some business, to see some business attended to.

I was gone probably three-quarters of an hour, when I

finished that duty I came back to the office. Mr. Dim-

mick was not in the office when I returned. I did not

see him any more that day. I transacted the business of

chief clerk during that day. Mr. Dimmick did not do

any business as chief clerk there during that day.

TESTIMONY OF E. K. SYME.

E. K. SYME was called as a witness for the prosecu-

tion, and being duly sworn, testified as follows in re-

sponse to questions put to him by counsel for the prose-

cution.

I am employed in the United States mint in San Fraur

Cisco and have been employed there since May, 1895, in

the capacity of office clerk in the chief clerk's office. I

was occupying that position in March, April and May in
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the year 1900, a year ago last spring. I remember Mr.

Dimmick coming to the mint; I don't remember the date;

it was during the year 1900, during his sickness of sev-

eral weeks. I remember the circumstance of his arriv-

ing there. He was not there more than once during the

sickness; to my recollection 1 did not see him. My desk

is in the chief clerk's office about six feet from the safe

in a diagonal position. Mr. Dimmick came in on crutches

at that time. He went direct to the office safe and

opened it. He was standing when he opened the safe. I

saw him pull the safe drawer partially out, amd then put

his hand into his pocket, and put his hand around, as if

he were putting something into the drawer, and I heard

the sound of coins. I am familiar with the sound of coins

when they are handled.

Mr. DENSON.—We offer the regulations issued by the

Department at Washington, instructions and regulations

in relation to the transaction of business of the mint and

assay offices.

The COURT.—What particular part do you want.

Mr. DENSON.—That particular part in relation to the

time of making deposits. I will ask Mr. Woodworth to

read it.

Mr. WOODWORTH.—Section IV of article 20 of the

instructions and regulations in relation to the transaction

of business at the mints and assay offices of the United

States, 1890, approved by the secretary of the treasury.

Section IV of article 20 of these regulations reads as fol-
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(Testimony of E. R. Syrne.)

lows: "Section IV. All funds arising from the sale of bl-

products and old materials and for assays of bullion, shall

be deposited on the last day of each quarter in the treas-

ury of the United States separately, specifying in the cer-

tificate of deposit the nature of the deposit; and the orig-

inal certificate shall be forw^arded to the Bureau of the

mint. No portion of the monej^s collected for the pur-

poses named in this section shall be used for the payment

of expenses of any kind."

The Government here rests.

The foregoing constitutes all of the evidence and all of

the testimony in the case. Thereupon Mr. Schlesinger,

one of the counsel for the prosecution, proceeded to ad-

dress the jury, and to make his argument in support of

the prosecution. In the course of his argument Mr.

Schlesinger made the following statement, and the follow-

ing objection was made thereto by the defendant, and the

following exception was reserved m respect to said argu-

ment, viz:

Mr. SCHLESINGER.—Now, gentlemen, it is perfectly

plain. As I have stated before, he knew that detection

was inevitable, he knew that in order to reasonably antici-

pate an escape from the consequences of that crime, that,

even in his sick condition, he ^ould have to go to the

United States mint and return this money, this |498.37.

And, gentlemen of the jury, remember that he needed this

money for a most urgent purpose, drawing it out of Wells,

Fargo & Company's Rank, making a deposit of |400 there.
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and having |60 already and drawing out the entire amount

and immediately going to the mint. And, gentlemen,

Mr. Syme testifies that he heard him drop something into

the safe. But, gentlemen, if any of you doubt that that

testimony is worthy of credence, we will ignore all of that

and we will bring in something still plainer, the entry of

tkis amount of $498.37 entered by Mr. Dimmick as

1498.40 in his private memorandum-book."

Mr. COLLINS.—I want to interpose an objection here,

if the Court please, and take an exception to the remark

of counsel in reference to this $498.37 being entered in

the private memorandum-book of Mr, Dimmick, upon the

ground that it is not in evidence.

The COURT.—The objection is well taken to that. The

book was not received in evidence.

Mr. SCHLESINGER.—The book was not admitted in

evidence, but he did testify in reference to it, and counsel

made no objection to it.

The COURT.—I do not think that matter is to be com-

mented upon at all.

Mr. COLLINS.—My exception stands, if your Honor

please.

The COURT.—The jury will be instructed to disregard

any reference that is made to the entry in the book.

That upon the conclusion of the argument to the jury

made by Mr. Bert Schlesinger on behalf of the prosecu-

tion, Mr. Collins then addressed the jury on behalf of the

defendant. Mr. S. C. Denson of special counsel for the

prosecution then made the closing argument to the jury



188 Walter N. Dimmick i.s-.

on behalf of the prosecution. In the course of his argu-

ment he said : "Now, gentlemen of the jury, with the per-

mission of the Court I desire to read from the reporter's

transcript just what did occur in the evidence touching

that private memorandum book. Mr. Denson then read

to the jury from the reporter's transcript of the proceed-

ings in the case the following, viz:

"Q. Mr. Dimmick, I will show you now a private mem-

orandum-book, and ask you in whose handwriting that

book is (handing). A. That is in my handwriting. Q.

I will call your attention to the item here |498.40, appear-

ing as of April 30th, 1900 : Was this your private memo-

randum-book? A. Yes, sir.

Q. Was this one of the books of the mint? A. No,

sir."

That thereupon the counsiel for the defendant took an

exception to the action of Mr.Denson in reading said mat-

ter to the jury, and requested the Court to enter said ex-

ception on the record, which was done.

That in response to said exception the court stated

:

"That piece of evidence was not admitted and I see no

reason why it should be referred to."

Mr. Denson then said: "I do not make any comments

and will turn to other questions."

That at the conclusion of the argument of the respective

counsel, the Court delivered its charge to the jury as fol-

lows :

(lentlemen of the Jury:

Before retiring to your juryroom I will give you some-

instructions for vour guidance. You are instructed that
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if there was due and unpaid tlie Selby Smelting and Lead

Company at the time tbe defendant presented for pay-

ment to Cole, the cashier of the mint, the paper United

States Exhibit No. 1, the sum of |498.37, then your verdict

must be that the defendant is not guilty of the offenst

charged in the first count of the indictment. You are in-

structed that all the evidence or testimony in this case

in reference to the declarations of the defendant alleged

to have been made by him, must be viewed by you with

caution. The reason for this, gentlemen, is apparent.

Language uttered by one person may be misunderstood

by the i>erson to whom it is addressed, or the person who

has heard it may not exactly remember the w^ords used

when he comes to speak them afterwards. For this rea-

son, testimony in relation to verbal declarations must be

received with caution by the jury.

You are instructed that a witnes'S willfully false in a

material part of his testimony is to be distrusted. You

are instructed that you are not bonnd to decide this case

in conformity with the declarations or testimony of any

number of Avitnesses who do not produce conviction in

your minds, as against the presumption of law that the

defendant is innocent, or as against other evidence satis-

fying your minds. You are instructed that you must

carefully exclude from your minds in the consideration

of this case, all of the evidence and testimony that the

Court has ordered stricken out, and you must not per-

mit such evidence or testimony in any manner whatever

influence your judgment or your views in arriving at a

verdict. You are instructed that you must carefully ex-
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elude from your minds in the consideration of tlie case

the offer of evidence made by the prosecution with re-

spect to the witness Anthony ; and in considering the case

and in reaching your conclusion, you must eutireh' omit

the testimony of that witness. You must not permit any-

thing he testified to, nor any offer made by the prosecu-

tion in respect to him or concerning the testimony he

might give, to in any degree whatever affect or influence

your minds in reaching a verdict or in reaching a con-

clusion in this case. A witness may be impeached by evi-

dence that he has made contradictory statements in re-

spect to material matters, or has given evidence at an-

other time materially different from and inconsistent with

his present testimony. A A^'itness is presumed to speak

the truth, but this presumption may be repelled by the

manner in which he testifier, or by the character of his

testimony, or his motives, or by contradictory evidence;

and the jury are the exclusive judges of his credibility

and of the facts in the case. You are instructed that you

can only consider the evidence before you in reaching

your conclusion as to the facts, or in forming a reasonable

doubt with resi>ect thereto. You cannot and you must

not consider anything said by the counsel for the prosecu-

tion or the counsel for defendant in respect to any mat-

ter or transaction not in evidence before you, nor permit

any such statements to have the least influence viith you

in your consideration in determining this case. In other

words, gentlemen, your verdict must be based upon the

evidence in the case. It is a presumption of law that the

defendant is innocent of the crimes with which he is
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charged. To the benefit of this presumption, the defend-

ant is entitled as matter of evidence, and it stands as suffi-

cient protection to him upon these charges, unless it has

been removed by counter-evidence proving his guilt beyond

a reasonable doubt. The fact that the defendant stands

here indicted for an alleged crime, is no evidence against

him whatever on the question of his guilt or innocence.

The law in regard to circumstantial -evidence is this: In

ordeti to justify a jury in finding a verdict of guilty based

entirely upon circumstantial evidence, the circumstances

must not only be consistent with the guilt of the defend-

ant, but they must be absolutely inconsistent with any

other reasonable hypothesis that can be predicated upon

the evidence. I charge you that a mere preponderance oi

evidence in a criminal case is not sufficient to justify a

verdict of guilty. The defendant is entitled to the pre-

sumption of innocence, and the burden of establishing

his guilt rests upon the prosecution. I instruct you that

iti is not sufficient that the circumstances proved coincide

with, account for, and therefore render probable, the

hypothesis of guilt asserted by the prosecution, but they

must exdudse to a moral certainty and beyond a reason-

able doubt every other hypothesis but the single one of

guilt, or the jury must find the defendant not guilty. The

good character of the defendant, when proven is itself a

fact in the case. It is a circumstance tending in a greater

or less degree to establish his innocence, and it is not

to be put aside by the jury in order to ascertain if the

other facts and circumstances considered in themselves

do not establish his guilt beyond a reasonable doubt. But
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I instruct you that if, after full consideration of all the

evidence adduced, you believe the defendant to be guiltj'

of the offenses charged in the indictment, or any one of

them, it is your solemn duty to so find, notwithstanding

proof of good character. While the good character of a

person accused of crime, when proven, must be considered

in connection with all the other facts and circumstances of

the case, still it is but a circumstance in the case, and it is

to be given only the weight to which the jury think it just-

ly entitled. The defendant is presumed to be innocent of

the crime charged. That presumption is to be considered

by you as evidence in this case, to the benefit of which the

defendant is entitled. The presumption of innocence will,

of itself, avail to acquit the defendant in the absence of

evidence proving his guilt beyond all reasonable doubt.

It is exclusively your province to determine from the evi-

dence the facts of this case, and to| decide the question of

the defendant's guilt or innocence. You are the exclu-

sive judges of the credibility of the witnesses, and of tlie

effect and value of the evidence to which you have listened.

If after carefully considering all the evidence in this case,

including the legal presumption that the defendant is in-

nocent, you cannot conscientiously say that j^ou feel an

abiding conviction to a moral certainty of the truth of

the charge, and you are not prepared to say that the de-

fendant is guilty of any of the crimes charged beyond all

reasonable doubt, then your verdict must be that he is not

guilty. As to the nature of a reasonable doubt witliin the

meaning of the criminal law, you are further instructed

that th'e judgment of a reasonable man in the ordinary
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affairs of life, hoAvever important, is influenced and con-

trolled by the preponderance of evidence. Juries are per-

mitted and instructed to apply the same rule to the de-

termination of civil actions, involving the rights of prop-

erty only. But in the decision of a criminal case, involv-

ing life or liberty, somethingfurther is required ; there must

be more than a preponderance of evidence. They must

be entirely satisfied of the guilt of the accused, beyond

all reasonable doubt. You will bear in mind, gentlemen,

those general instructions which I have read, and I will

now direct your minds more particularly to the specific

matters of fact with which you have to deal. The in-

dictment in this case contains four counts. The demurrer

to the second count having been sustained, that count

need not be considered by you. In relation to the third

count of the indictment, the one in which the defendant

is charged with the crime of embezzlement, I advise you

that, in my judgment, there is no evidence tlhat would

warrant the jury in returning a verdict of guilty

against the defendant upon that count. The Government

has failed to prove that the |498.37 received or alleged to

have been received, was entrusted to the defendant as

chief clerk of the United States mint, and for that reason

there is an entire failure of proof upon that count of the

indictment. So, gentlemen, that will leave you for your

consideration, the charges contained in the first and fourth

counts of the indictment, and to those counts I will now

direct you attention.

The first count charges, in substance, that on the 7th

day of April, 1900, the defendant knowingly, unlawfully
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and feloniously made and presented to a person and of-

ficer in the civil senice of the United States, to wit, to

one William K. Cole, who was then and there t)he cashier

of the United States mint at San Francisco, a certain

false, fictitious and fraudulent claim against the United

States of America, to wit, a claim for the sum of $498.37,

and the claim is made a part of this count of the indict-

ment and is known as Exhibit No. 1. It is further set

out in this count that the defendant, at the time he pre-

sented this claim, knew it to be false, fictitious and fraudu-

lent.

In this count of the indictment you will understand

gentlemen, that the defendant is not charged with em-

bezzlement. He is charged with presenting a false, fic-

titious and fraudulent claim against the United States

to an oflSicer in the civil service of the Government.

The statute under which this count of the indictment

is framed provides, in substance, that every person who

presents for payment or approval, to a person or officer

in the civil service of the United States, any claim against

the Government of the United States, or any department

or officer thereof, knowing the claim to be false, fictitious

or fraudulent, shall be deem-ed guilty of a crime.

You will therefore inquire, first, was the claim when

presented to the cashier of the mint, if you find that it was

presented, false, fictitious or fraudulent at the time it

was so presented? And if you answer that question in

the affirmative, your next inquiry will be, Did the de-

fendant know at the time that it possessed that character?

The evidence upon the part of the Government tends
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to show (and here again, gentlemen, I remind you that

you are tlie exclusive judges of the facts, and if in the

course of this charge, I should make any statement in

relation to what I might deem the evidence in this case

to be, if your judgment differs from mine you are to be

governed by your own judgment, and not be controlled by

any expression of opinion as to any fact, if I should in-

advertently express it)—^tlhe evidence upon the part of

the Government tends to show that upon March 20, 1900,

the United States was indebted to the Selby Smelting and

Lead Company in the sum of $498.37, for materials there-

tofore furnished by that company to the United Statcfe

mint of San Francisco, California, and the bill therefor,

which is United States Exhibit No. 1, introduced in evi-

dence before you, had been presented for payment, and, by

agreement between tihe Selby Sm'elting and Lead Company

and Mr. Leach, the superintendent of the mint, the same

was on that day settled by setting off against it an ac-

count for the same amount, which the Selby Smelting and

Lead Company oweA the United States for material there-

tofore purchased by it from the United States mint at

San Francisco, and the Selby Smelting and Lead Company

endorsed upon said "Exhibit No. 1" the words, "Paid

March 26, 1900. Selby Smelting and Lead Company,

per H. B. Underbill, Secretary," and the said "Exhibit

1" was thereupon returned to the United States mint at

San Francisco and came into the hands of the defendant.

I charge you that if the claim or demand of tine Selby

Smelting and Lead Company against the United States

for and on account of the materials soldi and described in
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the paper "United States Exhibit No. 1" was settled by-

setting off against the same in the manner before stated an

account of equal amount owing by it to the United States,

such settlement was in effect a payment or satisfaction

of the claim or demand set out in the United States Ex-

hibit No. 1, and after such settlement the Selby Smelting

and Lead Company had no claim or charge against the

United States for the sum of |498.37, or any other sum,

for or on account of any of the articles mentioned in said

United States Exhibit No. 1.

r further instruct you that the fact of the irreg-ularity

in the settlement of the said account for |498.37, con-

tained in United States Exhibit No. 1, or the question of

the authority of the superintendent of the mint to set-

tle the transaction in the w^ay I have stated, can afford

no defense or excuse to the defendant for presenting for

payment thereafter the identical claim of |498.37, if, in

fact, he so did present it for payment, with full knowl-

edge of the settlement.

If the jurors are convinced from the evidence beyond

all reasonable doubt that the defendant, Walter N. Dim-

mick, on the 7th day of April, 1900, or on the 31st day

of March, 1900, at San Francisco, California, he then

and there being chief clerk of the United States mint

at San Francisco, California, presented . for payment to

William K. Cole, the cashier of said mint, and that said

Cole as said cashier was authorized to pay such claim if

genuine, the paper introduced here in evidence and called

United States Exhibit No. 1, knowing that the same had

been satisfied and that no monev was due thereon, and
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demanded payment of the sum of $498.37 thereon, and

received said sum thereon from the said cashier, then you

must find the defendant guilty upon the first count of

the indictment in this case. ,

The law prohibits the presentation of a; false claim for

payment, and if you find that the defndant, knowingly

presented to Mr. Cole for payment the claim set out in

the first count of the indictment, and that he knew the

same to be false because already satisfied when he pre-

sented it, and that Cole, ate cahsier was authorized to pay

such claim if genuine your verdict will be that the de-

fendant is guilty of the offense charged in the first count

of the indictment.

The fourth count of the indictment charges in effect

that, in the Northern District of California, on the 7th

day of April, in the year 1900, to and including the 30th

day of April, in the year 1900, at the city and county of

San Francisco, in the State and Northern District of

California, the defendant, then and there being, was a

clerk of the mint of the United States at San Francisco,

State of California, in the District aforesaid, and was

not an authorized depositary of public moneys ; that the

said Walter N. Dimmick, not being an authorized de-

positary of public moneys of the United States then and

there knowingly, unlawfully, willfully and feloniously

used a portion of the public moneys of the United States

of America, to wit, the sum of $498.37, lawful money of

the United States of America, for a purpose not pre-

scribed by law, that is to say, the said Walter N. Dim-

mick then and there used the said money for his own

uses and purposes.
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In relation to tliis couut oi" the iudictment, I charge

you that if the defendant obtained the sum of f498.37

from the cashier, Cole, by presenting to that officer for

payment the voucher which is described in United States

Exhibit No. 1, then Dimmick was not the legal deposit-

ary of the money after having received it, and if you fur-

ther find that, after receiving it, he used it in his own

iprivate affairs, and if you find that fact beyond a rea-

sonable doubt„ then it will be your duty to find the de-

fendant guilty upon the fourth count of the indictment.

But if you are not so satisfied, it will be your duty to

return a verdict of not guilty upon that count."

Mr. Collins said: "If the Court please, in accordance

with law, we desire at this time to take exception to so

much of the charge as relates to United States Exhibit

No. 1 iu respect to the settlement by means of setoff,

and' in respect to the authoiity of the superintendent of

the mint to malve a settlement of that character. Sec-

ondly, we desire to take an exception to the charge in

respect to the fourth^ count of the indictment. Thirdly,

we desire to take exceptions in each instance whenever

the Court has refused an instruction requested by the

defendant or has modified a requested instruction."

That at the proper time and before the argument to

the jury, the defendant requested of the Court that the

following instructions be given the jury, viz.:

I.

"You are instructed that there is no evidence in this

case tending to show that defendant is guiltv of the of-
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fense charged in the first couut of the indictment and

your verdict must be that he is not guilty of that offense."

That the said Court refused to give the said instruction,

to which ruling the said defendant then and there duly

excepted.

II.

"You are instructed that there is no evidence in this

case that the sum of .f498.37, or any other sum of money

was ever paid to nor received by the Selby Smelting and

Lead Company on the claim referred to in the first

count of the indictment and you are accordingly in-

structed that your verdict must be that he is not guilty

of the offense charged in the first count."

That the said Court refused to give the said instruction

vo which ruling the said defendant then and there duly

excepted.

III.

"You are instructed that there exist a fatal variance

between the proofs and the allegations of the first count

of the indictment in this: that the proofs show thalt there

was no money paid to nor received by the Selby Smelting

and Lead Company upon the claim referred to in said

first count, and therefore your verdict must be that the

defendant is not guilty of the offense charged in said first

count."

That the said Court refused to give the said instruc-

tion, to which ruling the said defenda'nt then and there

duly excepted.

IV.

"You are instructed that if you believe from the evi-

dence in this case that the paper United States Exhibit
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No, 1,was n'ot at the time of its preseutation to W. K.Cole,

the casJiier of the mint, either a false, fictitious or fnaudu-

lent claim against the United IStates, your verdict must

be that the defendant is not guilty of the offense charged

in the first count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

V.

''You are instructed that United States Exhibit No. 1

is not a false, fictitious, nor fraudulent claim within the

meaning of the law, and accordingly your verdict must

be that the defendant is not guilty of the offense charged

in the first count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

VI.

"You are instructed that United States Exhibit No. 1

does not represent a false, fictitious nor fraudulent claim

within the meaning of the law and your verdict must

be that the defendant is not guilty of the offense charged

in the first count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then aind there

duly excepted.

VII.

"You are instructed that the arrangement, if any,

made by Mr. Leach as superintendent of the mint, with

the Selby Smelting and Lead Company, whereby the in-

debtedness if any due from the Selby Smelting and Lead
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Company to the United R^taites is to be or was set off

as against the indebtedness if any due from the United

States to the Selby Smelting and Lead Oompany, is in

violation of law and a.bsolutely void. You are accord-

inpiy instructed that when the claim United Staites Ex-

hibit No. 1 was presented to Mr. Cole, the cashier of the

mint, for payment, the amount evidenced thereby, to wit:

the sum of f498.37, was as a matter of law then due

from the United States to the Selby Smelting and Lead

Company. It is alleged in the indictment thalt the

amount was not due; by reason of the variance thus

arising between the indictment and the proofs, you are

instructed ta return n verdict that the defendant is not

guilty of the offense charged in the first count."

That the said Court refused to give the said instruction,

to which the said defendant then and there duly ex-

cepted.

VIII.

"You are instructed that no indebtedness due the

United States can be set off by an indebtedness in an

equivalent amount, due from the United States to an-

other, except in the cases provided for by sections 286

and 951 of the Revised Statutes of the United States,

and this is not one of those cases."

That the said Court refused to give said instruction,

to which ruling the said defendant then and there duly

excepted,

IX.

"You are instructed that an indebtedness from the

Selby Smelting aind Lead Company to the United States
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cannot be set off to the extent of such indebtedness,

nor to any extent as against an. indebtedness due from

the United States to the Selby Smelting and Lead' Com-

pany."

That the said Court refused to give said instruction,

to which ruling the said defendant then and there duly

excepted.

X.

"You are instructed that section 3618 of the Revised

Statutes of the United St-ates i» as follows, viz.

:

" 'All proceeds of sales of old miaterial, condemned

stores, supplies op other public property of any| kind, ex-

cept the proceeds of the salei or leasing ofj marine hospi-

tals, or of the sales of revenue cutters, or of the sales

of commissary stores to the officers and enlisted men of

the army (or of materials, stores, or supplies sold to of-

ficers and soldiers of the army), or of the sale of con-

demned navy clothing, or of sales of materials, stores

or supplies to any exploring or surveying expedition au-

thorized by la:w, shall be deposited and covered into the

treasury as miscellaneous receipts, on accounts of "pro-

ceeds of government property," and shall not be with-

drawn or applied, except in consequence of a subsequent

appropriation made by law.'

"You are accordingly instructed that the arrangement

if any, made by Mr. Leach, as superintendent of the mint,

with the Selby Smelting and Lead Company whei^eby the

money due the United States from the Selby Smelting

and Lead Company as the proceeds of the sale of old ma-

terial was to be set off or was set off by an equivalent
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amount due from the United States toi the| Selby Smelt-

ing and Lead Company, is in violation of section 3618

of the Revised Statutes of the United States and is ab-

solutely void, and would not and could not affect in any

way the liability of the Selby Smelting and Lead Com-

pany to the United States nor the liability of the United

States to the Selby Smelting and Lead Company. And

you aire further instructed that the claim referred to in

the first count of the indictment is not and never was a

false, fictitious nor fraudulent claim against the United

States, and your verdict must be that the defendant is

not guilty of the offense charged in the first count of

the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted..

XL
•'You are instructed that section 3552 of the Revised

Statutes of the United States is as follows:

" 'The moneys arising from all charges and deductions

on and from gold and silver bullion and the manufacture

of medals, and from all other sources, except as pro-

vided by this title, shall, from time to time, be covered

into the treasury, and no part of such deductions or

medal charges, or profit on silver or minor coinage, shall

be expended in salaries or wages. All expenditures of

the mint and assay offices, not herein otherwise provided

for, shall be paid from appropriations made by law on es-

timates furnished by the secretary of the treasury.'
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"You are accordiugiy instructed that the arrangement,

if any, made by Mr. Leach, as superintendent of! the mint

with the Selby Smelting and Lead Company whereby the

money due the United States from the Selby Smelting

and Lead Company was to be set off or was set off by

an equivalent amount due from the United States to

the Selby Smelting and Lead Company is in violation of

section 3552 of the Revised Statutes of the United

States and is absolutely void, and would not and could

not affect in anywise the liability of the Selby) Smelting

and Lead Company to the United States nor the liabil-

ity of the United States to the Selby Smelting and Lead

Company. And you are further instructed that the claim

referred to in the first count of the indictment is not and

was not a false, fictitious nor fraudulent claim against

the United States' and your verdict must be that the de-

fendant is not guilty of the offense charged in the first

count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XIL

"You are instructed that unless you believe from the

evidence in this case and beyond a reasonable doubt that

the defendant at the time he presented to Cole the cashier

of the mint the paper United Stat<es Exhibit No. 1, did then

and there actually intend to defraud the T^nitt^ States

of the sum of $498.37, or of some part thereof, your verdict

must be that the defendant is not guilty of the offense

charged in the first count of the indictment."
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That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XIII.

"You are instructed that if you have a reasonable doubt

as to whether defendant presented th-e paper United States

Exhibit No. 1 to Cole the cashier of the mint with the

actual intent then' and there to defraud the United States

of the sum of |498.37, or of some part thereof, you must

give the defendant the benefit of the doubt and find by your

verdict that he is not guilty of the offense charged in the

first count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XIV.

"You are instructed that if there was due and unpaid

the Selby Smelting and Lead Company, at the time the

defendant presented for payment to Cole the cashier of

the mint, the paper United States Exhibit No. 1, the sum

of 1498.37, then I instruct you that the claim evidenced

by said United States Exhibit No. 1 was not false, fictitious

nor fraudulent claim within the meaning of the law, and

your verdict must be that the defendant is not guilty of

the offense charged in the first count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XV.

"You are instructed that at the time the defendant pre-

sented for payment to Cole the cashier of the mint, United
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States Exhibit No. 1, the claim and amount evid'enced

thereby was as a matter of law then due from the United

States to the Selby Smelting and Lead Company, and

your verdict must therefore be that the defendant is not

guilty of the offense charged in the first count of the in-

dictment."

That thie said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XVI.

"You are instructed that there is no evidence tending

to show that the defendant is guilty of the offense charged

in the fourth count of the indictment and you must there-

fore acquit him of that charge. You will return a ver-

dict accordingly."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XVII.

"You are instructed that there is no evidence tending to

show that defendant was not an authorized depositary of

public moneys of the United States, and you will there-

fore return a verdict that he is not guilty of the offense

charged in the fourth count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XVIII.,

"You are instructed that there is no evidence in this

case that defendant used a portion of the public moneys



The United States of America. 207

of the United States, and your verdict must therefore be

that he is not guilty of the offense charged in the fourth

count of the indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XIX.

"You are instructed bhat there is no evidence in this

case that defendant used a portion of the public moneys

ot the United States for a purpose not prescribed by law

;

and your verdict must accordingly be that defendant is not

guilty of the offense charged in the fourth count of the

indictment."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XX.

"You are instructed that there is no evidence in this

case that defendant used a portion of the public moneys

of the United States for his own uses and purposes ; and

your verdict must accordingly be that the defendant is not

guilty of the offense charged in the fourth count of the

indictment."

TJiat the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XXI.

"You are instructed that the evidence here, as to the

good character of the defendant must be fully considered

in reaching a conclusion as to whether the prosecution
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has established the guilt of the defendant beyond a rea-

sonable doubt. It is evidence which may in itself generate

a reasonable doubt in jour minds as to the truth of the

accusation, even though without such evidence of good

character the other evidence in the case would convince

you of the truth of the accusation. You must take into

consideration in reaching a verdict, proof of defendant's

good character and the law considers it to be entitled to

so much weight that if believed it may in and of itself

suffice to generate in your minds that reasonable doubt

upon the existence of which the defendant is entitled to

an acquittal."

That tbe said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XXII.

"The presumption of innocence is a conclusion drawn

by the law in favor of an accused person, by virtue where-

of, when brought to trial upon a criminal charge, he must

be acquitted unless he is proven to be guilty. In other

words, this presumption is an instrument of proof cre-

ated by the law in favor of one accused, whereby his

innocence is established, without further -evidence or proof

on his part, and remains established until sufficient evi-

dence is introduced against him to overcome beyond a

/•easonable doubt, the proof which the law has thus cre-

ated in his favor."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.
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XXIII.

"The burden of proof, as those words are understood in

criminal law, is never upon the accused to establish his

innocence or to disprove the facts necessary to establish

the crime for which he is indicted. It is on the prosecu-

tion from the beginning to the end of the trial, and ap-

plies to every element necessary to constitute the crime."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XXIV.

"If there exists in the mind of a juror a reasonable doubt

as to the truth of the charges made in the indictment, it

is the duty of such juror to give the defendant thei benefit

of that doubt and to vote for his acquittal. Then, what

is a reasonably doubt? It is a term often usred, probably

well understood, but not easily defined. It is not mere

possible doubt; because everything relating to human af-

fairs and depending on moral evidence is open to some

possible or immaginary doubt. It is that state of the case

which after the entire comparison and consideration of

all the evidence, leaves the minds of jurors in that con-

dition that they cannot say they feel an abiding conviction,

to a moral certainty, of the truth of the charge. The

burden of proof is upon the prosecutor. All the presump-

tions of law independent of evidence are in favor of in-

nocence; and every person is presumed to be innocent until

he is proved guilty. If upon such proof there is reasonable

doubt remaining, the accused is entitled to the benefit of it

by an acquittal. For it is not sufficient to establish a
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probability, though a strong one arising from the doctrine

of chances, that the fact charged is more likely to be true

than the contrary; but the evidence must establish the

truth of the charge to a reasonable and moral certainty;

a certainty that convinces and directs the understanding,

and satisfies the reason and judgment of those who are

bound to act conscientiously upon it."

That tbe said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XXV.

"The presumption that the defendant is innocent of the

crimes with which he is charged accompanies him through-

out the trial, and throughout the deliberations of the jury

and until they arrive at a verdict. In considering the

evidence, the jury must constantly bear in mind the pre-

sumption of law that the defendant is innocent, and in

reaching a verdict, they must view the evidence in the

light of this presumption ; and as thus viewed, unless the

evidence satisfies their minds to a moral certainty and

beyond a reasonable doubt that the defendant is guilty,

it is their duty to give effect to the presumptjion of his in-

nocence and to find him not guilty."

That tbe said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XXVI.

"You' must not be satisfied by a mere probability of the

truth of the charges in the indictment, but the evidence

must produce in your minds an assurance and certainty of
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guilt beyond a reasonable doubt before you can properly

pronounce the defendant guilty. You cannot convict the

defendant on suspicion."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

XXVII.

"Evidence of good character is evidence relevant to tbe

question of guilt and is to be considered by you in connec-

tion with the oth^r facts and circumstances in the case

One object in having it before the jury is to induce the

jury to believe from the improbability that a person of

good character should have conducted himself as alleged

in the indictment that there is some mistake or misrepre-

sentation in the evidence on the part of the prosecution

and in this connection, you must take it into considera-

tion."

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

Be it further remembered that upon the said defendant

being arraigned and being called upon to plead to the

indictment herein, he made, filed and presented his mo-

tion to quash the said indictment upon the following

grounds, viz.

:

That it does not appear from said indictment that the

several charges therein set forth, are for the same act or

transaction, or for two or more acts or transactions con-

nected together or for two or more acts or transaction for

the same class of crimes or offenses which may be properly-

joined in the same indictment.
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That the said Court denied the said motion, to whic's

ruling the said defendant then and there duly excepted.

That upon the said action having been called for trial

before the said Court, the said defendant moved the said

Court for an order to compel the Government and th*

prosecution to elect upon which count of the indictment

they would proceed to trial. Said motion was made upon

the ground that the several counts set forth in the said

indictment do not appear to be for the same act or transac-

tion or for two or more acts or transactions connected to-

gether or for two or more acts or transactions for the same

kind of crimes or offenses, which may be properly joined

in the same indictment. And that the evidence necessary

to establish one count is different from that required to

establish any other count in said indictment.

That the said Court overruled the said motion, to which

ruling the said defendant then and there duly excepted.

That after receiving the charge of the Court, the jury

retired and subsequently came into court and returned

a verdict finding the defendant guilty as charged in the

first and fourth counts of the indictment, and finding him

not guilty on the third count of the indictment.

That to said verdict finding the defendant guilty on the

first and fourth counts of the indictment herein, the de-

fendant then and there duly excepted.

That thereafter the said defendant having been called

before said Court for judgment, and having been duly ar-

raigned for judgment, his counsel thereupon made in open

court a motion for a new trial on behalf of the said de-

fendant and upon the following grounds

:
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1. That tbe said Court committed manifest errors in

the rulings made at the trial, adversely to defendant's ob-

jections and exceptions, as well as in refusing instruc-

tions requested by defendant and in modifying instruc-

tions requested by defendant and in the charge given to

the jury.

2. That the evidence is wholly insufficient to justify

that portion of the verdict in said action whereby defend-

ant is found guilty as charged in the first and fourth

counts! of the indictment.

3. That the verdict is against law, to the extent that it

adjudges the defendant guilty.

4. That the prosecution was guilty of gross misconduct

in the argument made to the jury in respect to matters not

in evidence in said action, whereby defendant was deprived

of a fair trial.

5. That there exists a fatal variance between the proofs

and the allegations in respect to the first count of the in-

dictment.

6. That there exists a fatal variance between the proofs

and the allegations in respect to the fourth count in the

indictment.

That the said motion for a new trial was fully argued

before said Court and submitted.

That thereupon, the said Court denied the said motion

for a new trial, to which ruling the said defendant then

andl there duly excepted.

That thereupon, the said defendant made, presented and

filed his motion in arrest of judgment herein, upon the

following grounds:



214 Walter N. Dimmick vs.

1. That the first count of the indictment herein charges

no crime. That the said count of said indictment and the

matters in said count contained in manner and form as

the same are therein stated and set forth, are not suffi-

cient in law, and charge no crime or public offense against

the United States.

2. That the said indictment in the first count thereof

charges no violation of the provisions of section 5438 of

the Kevised Statutes of the United States.

3. That there is duplicity in said first count of said in-

dictment.

4. That there is a fatal variance between the proofs and

the allegations of the first count of the indictment.

5. That said fourth count of said indictment charges

no crime. That the said count of said indictment and

the matters in said count contained, in manner and form

as the same are therein stated and set forth, are not suffi-

cient in law and charge no crime or public offense against

the United States.

6. That said fourth count of said indictment is in-

sufficient in law, respecting the time of the commission

of the alleged offense.

7. That there is duplicity in said fourth count of said

indictment.

8. That there is a fatal variance between the proofs and

the allegations of the fourth count of the said indictment.

That after argument the said Court denied the said mo-

tion in arrest of judgment, to which ruling the said de-

fendant then and there duly excepted.

That the said Court thereupon pronounced its judg-

ment, wherein and whereby it sentenced the said defend-
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ant to imprisonment in the State Prison of the State of

California at San Quentin, and at hard labor, for the

period of two years.

That to said judgniient, the said defendant then and

there duly excepted.

The foregoing bill of exceptions is hereby on this 20th

day of November, A. D. 1901, settled, allowed, and certified

to be correct. And I do further certify that defendant's

proposed bill of exceptions, was after due notice to the

counsel representing the United States, presented to me

for settlement on November 1st, 1901, during the same

term of the Court, at which the said action was tried.

And it is ordered that the said bill of exceptions as settled

be filed in said action nunc pro tunc as of the date of

November 1st, 1901.

Dated November 20, 1901.

(Signed) JOHN J. DE HAVEN,

Judge.

Now, on this 27th day of November, A. D. 1901, on mo-

tion of Geo. D. Collins, made at chambers, in addition to

the matters set forth in the foregoing certificate—I do cer-

tify that defendant's bill of exceptions was after due

notice presented to me for settlement on November 1st,

1901. That upon that day on motion of S. C. Denson,

special counsel appointed to assist the United States Dis-

trict Attorney in the presentation of said case, an order

was made allowing the United States, until and includ-

ing November 7, 1901, in which to prepare proposed

amendments to said bill of exceptions, and the hearing

upon the settlement of said bill of exceptions was con-



216 Walter N. Dimmick vs.

tinued until November 7, 1901, at which date with

the consent of counsel for the United States and the

attorney for defendant the settlement of said bill of ex-

ceptions, and the proposed amendments thereto was pro-

ceeded with, and afterwards engrossed as allowed within

the time agreed upon, and thereafter settled by me on

November 20th, 1901.

(Signed) JOHN J. DE HAVEN,
Judge.

[Endorsed]: Defendant's Bill of Exceptions. Filed

Oct. 29, 1901. Geo. E. Morse, Clerk. By J. S. Manley,

Deputy Clerk. ,

[Endorsed] : Defendant's Bill of Exceptions as settled.

Filed November 20th, 1901, as of November 1st, 1901, by

order of the Judge. Geo. E. Morse, Clerk. By J. S. Man-

ley, Deputy Clerk.

Bond oil Writ of Error.

Know all men by these presents, that we, Walter N.

Dimmick, as principal, and Wm. Morris, of the city and

county of San Francisco, State of California, and B. J.

Smith of the same place, as sureties, are held and firmly

bound unto the United States of America in the full and

just sum of five hundred dollars to be paid to the United

States; to which payment, well and truly to be made, we

bind ourselves, our heirs, executors, and administrators,

jointly and severally, by these presents.

Sealed with our seals and dated the seventeenth day of

October, A. D. 1901.
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Whereas, lately, at a session of the District Court of the

United States, in and for the Northern District of Cali-

fornia, in a criminal action pending in said court, and en-

titled "United States vs. Walter N. Dimmick," a final

judgment was rendered against the said Walter N. Dim-

mick, and the said Walter N. Dimmick having obtained a

writ of error and lodged a copy thereof in the clerk's of-

fice of the said court to reverse the said judgment in the

aforesaid action, and a citation directed to the United

States, citing and admonishing it to be and appear at a

United States Circuit Court of Appeals for the Ninth Cir-

cuit on the 16th day of November, A. D. 1901.

Now, the condition; of the above obligation is such that

if the said Walter N. Dimmick shall prosecute said writ

of error to effect, and answer all costs and damages, if he

fail to make his plea good, then the above obligation to be

void, else to remain in full force and virtue.

In witness whereof, we have hereunto set our hands and

seals this seventeenth day of October, A. D. 1901.

WALTER N. DIMMICK. [Seal]

WILLIAM MORRIS. [Seal]

B. J. SMITH. [Seal]

Taken and acknowledged before me this 17th day of

October, 1901.

J. S. MANLEY,
United States Commissioner for the Northern District of

California, at San Francisco.

Approved

:

JOHN J. DE HAVEN,
United States District Judge.
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United States of America, "j

rss.
Northern District of California. J

Wm. Morris and B. J. Smith, being duly sworn, each

for himself deposes and says, that he is one of the sureties

on the foregoing bond ; that he is a householder in and a

resident of the State of California, and is worth the sum

of five hundred dollars over and above all his debts and

liabilities, and exclusive of property exempt from execu-

tion,

WILLIAM MORRIS.

B. J.^ SMITH.

Subscribed and sworn to before me this 17th day of

October, A. D. 1901.

J. S. MANLEY,

United States Commissioner for the Northern District of

California, at San Francisco.

[Endorsed] : Filed Oct. 17, 1901. Geo. E. Morse, Clerk.

Clerk's Certificate to Record.

United States of America. "^

>ss.
Northern District of California, j

I, George E. Morse, clerk of the District Court of the

United States for thej Northern District of California, do

hereby certify and return to the Honorable, the United

States Circuit Court of Appeals for the Ninth Circuit, that

the foregoing volume, consisting of one hundred and nine-

ty-nine pages, numbered consecutively from 1 to 199, in-

clusive, is a true and complete transcript of the records,
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proceedings, pleadings, orders, judgment, and other pro-

ceedings in said cause, and of the whole thereof, as ap-

pears from the original records and files of said court,

made up pursuant to praecipe filed by plaintiff in error;

and I further certify and return that I have annexed to

said transcript, and include within said paging the orig-

inal citation, writ of error, and proof of service thereof

;

and I further; certify that a true copy of the said writ of

error was lodged with me for the defendant in error on

date of issuance of writ.

I further certify that the cost of said record, amounting

to one hundred and fourteen dollars and ten cents (|114.-

10), has been paid by plaintiff in error.

In witness w^hereof, I have hereunto set my hand and

afl&xed the seal of said court, at San Francisco, in the

Northern District of California, this 17th day of Decem-

ber, in the year of our Lord one thousand nine hundred

and one, and of the Independence of the United States the

one hundred and twenty-sixth.

[Seal] GEO. E. MORSE,
Clerk.

[Endorsed] : No. 785. In the United States Circuit

Court* of Appeals for the Ninth Circuit, Walter N. Dim-

mick, Plaintiff in Error, vs. The United States of America.

Defendant in Error. Transcript of Record, Upon Writ

of Error to the United States District Court for the North-

ern District of California.

Filed December 18, 1901.

F. D. MONCKTON,
Clerk.




